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A. Introduction

“Kill him now”, the gypsy urged.
“That is to assassinate.”
“Even better”, the gypsy said very softly. “Less danger. 
Go on. Kill him now.”

(Hemingway, For Whom the Bells Tolls)

Targeted killings1 have been undertaken by states and non-state actors2 
during times of war and of peace “for centuries”.3 During peace time, tar-
geted killings may be lawful in exceptional circumstances, such as infliction 
of the death penalty after a regular trial or in cases requiring self-defense 
or defense of someone else in imminent danger.4 Otherwise, they are pro-
hibited by national legislation5 and by international human rights law.6 This 

1 For different kinds of killings in armed conflicts, see Watkin, in: Wipp-
man / Evangelista,	with	 a	 paper	 entitled	 “Humans	 in	 the	Cross-Hairs:	Targeting,	As-
sassination and Extra-Legal Killing in Contemporary Armed Conflict”. For a defini-
tion of targeted killings, see infra Ch. A. III.

2 Heintze,	 in:	 Heintschel	 von	 Heinegg / Epping,	 at	 163,	 defines	 a	 non-state	 actor	
as “any actor other than a sovereign state.”

3 Mallette-Piasecki, at 265; Jensen, in: Banks, at 85, and with an example of the 
year 1793 at 91; Häußler, at 196; Russell,	in:	Finkelstein / Ohlin / Altman,	at	253	(“[t]
argeted killing is not new”, with further examples from the two World Wars).

4 ECHR McCann case, paras. 192 et seqq.; Ambos / Alkatout, at 359; interview 
with the then German federal minister of the interior Otto Schily (Stark / Mascolo /  
Neukirch, s. p.). Concerning self-defense on behalf of a state, cf. Cassese (2005), at 
354 et seqq.; Kinacioglu, at 36 et seqq.

5 According to Plaw, at 27, the U.S. is the only country that adopted an explicit 
prohibition of assassinations carried out per procurationem of its government during 
peace time via EO 13470 (2008) of the U.S. President concerning U.S. intelligence 
activities. The Order was preceded by the similar EOs No. 11905 (1976), 12036 
(1978), 12139 (1979), 12333 (1981), 13284 (2003) and 13355 (2004). With regard 
to these EOs, see Hosmer, at 10 et seqq.; Banks / Raven-Hansen, at 669 et seqq.; Yoo, 
at C-5; R. Turner, at 788 et seq.; Harder, at 2. (“EO 12,333 does not make assas-
sination illegal; assassination is and was already illegal according to both federal 
and international law”). By introducing almost identical bills in the House of Rep-
resentatives, Congress members Bob Barr and Terry Everett tried several times to 
nullify the Orders but did not succeed, see Terrorist Elimination Acts of 2003 (H.R. 
356), 2001 (H.R. 19), 1999 (H.R. 1403) and 1998 (H.R. 4861).

6 Alston, Harvard NSJ, at 298; Solis (2010), at 542; Wuschka, at 905; Kretzmer 
(2009), at 25 (“Take away LOAC and it is extremely difficult, if not impossible, to 
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study is concerned with the legality of targeted killings in hostilities, thus 
during armed conflict only.7 It will be shown in the following that such 
killings are legal under certain circumstances.8

Following this logic, the topic of ius ad bellum,9or rather ius contra 
bellum,10 will not be discussed here. This is also because, even in cases 
where the ius ad bellum’s right to (collective) self-defense11 based on 
Art. 51 of the U.N-Charter12 is correctly exercised, the admissibility of a 
targeted killing remains controversial as this concerns the law of armed 
conflict (ius in bello).13 An attack either leads to a situation of armed con-

make out a case that such killings could be lawful under international law”); Arnold, 
at 322 (“lawfulness of targeted killings under IHRL is questionable”); Cerone, at 51 
(“These	rules	[of	international	human	rights	law],	of	course,	take	circumstances	into	
account, but generally do not permit targeted killing”). An institutionalized targeted 
killing policy during peace time is therefore in any case illegal (Rudolf / Schaller, at 
6). Also with regard to targeted killings “outside the context of armed conflict”, see 
Silva, at 15; Tesón,	 in:	 Finkelstein / Ohlin / Altman,	 at	 405	 et	 seq.	 –	 On	 an	 interna-
tional level, the prohibition is anchored in Art. 6 (1) of the ICCPR which reads as 
follows: “Every human being has the inherent right to life. This right shall be pro-
tected by law. No one shall be arbitrarily deprived of his life.”

7 At least two detailed studies have already analyzed the legality of targeted kill-
ings during peace time and under the international human rights law (Melzer [2008];	
Otto).

8 May, at 58 (“In the IHL framework, there is no reason to rule out all targeted 
killings”); Blank (forthcoming,	2015),	ninth	page	(“[t]argeted	strikes	within	the	con-
text of an armed conflict are, on the surface, uncontroversial”); Falk, at 300 (“tar-
geted killing cannot always be defined in a clear-cut manner as either lawful or 
unlawful”).

9 For a discussion of targeted killings including ius ad bellum issues, see Paust 
(2010), at 237 et seqq.; Martin,	 in:	Finkelstein / Ohlin / Altman,	at	226	et	seq.;	Gazzi-
ni, at 25 et seqq. For a fair ius ad bellum, see C. Henderson, at 529 et seqq.; 
Sperotto, at 1044 et seqq.

10 Expression used by Schaller (2011), at 95. See also Münkler, NZZ (2014), at 
15 (“International law has transformed itself from a war regulating to a war prevent-
ing	 framework”	 [translation	 by	 the	 author]).

11 Blank, Wm Mitchell L Rev, at 1658, calls ius ad bellum the law of self-defense. 
On “targeted killing and “the self-defense justification” see Martin, in: Finkel-
stein / Ohlin / Altman,	at	232	et	seq.;	Russell,	 in:	Finkelstein / Ohlin / Altman,	at	261	et	
seq.

12 Art. 51 of the U.N.-Charter reads as follows: “Nothing in the present Charter 
shall impair the inherent right of individual or collective self-defence (…).”

13 Tomuschat, at 138; Heller, at 91 (“the targeted killing’s compliance with Ar-
ticle	 51	 [of	 the	 U.N.	 Charter]	 says	 nothing	 about	 whether	 that	 killing	 violates	 the	
targeted individual’s right to life”). With regard to the distinction between ius ad 
bellum and ius in bello, see only Blank (2009), at 378 et seqq.; Westhusing, at 128 et 
seq. – The ius in bello is also called the “theory of justice in war” (Margalit / Wal zer, 
at 2).
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flict where IHL is applicable or it does not; in the case of the latter, the 
protection of international human rights law takes effect.14 In sum, a tar-
geted killing cannot be based on the right of a state’s self-defense alone.15

I. Aim of this Study

From a humanistic point of view, each dead individual is a loss, be it a 
combatant or a civilian. Thus nothing in this study shall ethically justify 
killings. The following will treat what is legally allowed under the de lege 
lata, acknowledging that there might be room for amelioration of interna-
tional law,16 and even if this may go against purely humanistic considera-
tions. This study attempts to provide an interpretation of the legal framework 
aiming to assist with political, military and moral decision-making.

II. Historical Development of Asymmetric Warfare , Immediate 
Participation in Hostilities and Targeted Killings

Napoleon’s army in Spain already faced problems regarding how to react 
to attacks from “irregular resistance fighters”.17 However, throughout his-

14 For more details on the complex interplay between IHL and international hu-
man rights law, see infra Ch. A. IV. 3.

15 Schaller (2011), at 96.
16 The current law is insufficient according to the then ICRC President Jakob 

Kellenberger (Interview with Kocher, s. p.); Hankel (2011), for instance at 7, and the 
state of Israel (cited in IRIN, s. p.). Thereto see also Kretzmer (2005), at 201 et seq. 
The de lege lata is seen appropriate to deal with targeted killings by Schaller (2007), 
at 6; Pejic,	 in:	 Schmitt / Pejic,	 at	 342;	Thürer, in: Melzer, s. p. (first page). See also 
Krishnan, who asks on the title page the following question with respect to targeted 
killings: “Do we need a new Geneva Convention?” (translation by the author); 
Chiesa / Greenawalt, at 1389 (“the evolution of targeted killing as a distinct and 
significant method of warfare puts pressure on IHL, testing how the core legal re-
quirements of necessity and discrimination apply to operations whose mechanics 
depart significantly from the types of combat that have traditionally informed IHL”). 
Münkler, Zeit (2014), at 4, expects IHL to be amended in the future to take into 
account the new “hybrid” nature of armed conflicts. On the lack of necessity to 
create new law despite asymmetric armed conflicts, see Tigroudja,	 in:	 Tomuschat /  
Lagrange / Oeter,	at	274;	Wieczorek, at 125. The application of current IHL does not 
privilege alleged terrorists, according to Vöneky, in: Walter et al., at 949.

17 Oeter, in: Fischer-Lescano et al., at 503. See also Solis (2010), at 209 (“unlaw-
ful combatants are as old as warfare”) and Parameswaran, at 96 et seq. (“already 
in the 19th century ‘irregular fighters’ were a common phenomenon”) and at 35 (“the 
issue of partisans – as the oldest form of irregular resistance – seems negligible”) 
– both translated by the author. Schmitt, Harvard NSJ, at 7, states that strong civil-
ian participation in hostilities is not a new phenomenon.


