Contents

LiSt Of CASES .vvvveeeeriiiiiiirieieeiiitiitrt e e e e e e ettt e e e e e esssiiaereseaeesaanaas X1l
ADDIEVIATIONS .uvveviiiiiiiiiiiiiit e XV
Chapter 1  Foundations ...........cccccvvreveeiiimiiiiiiiiiieiiiniiiiiniennsnnnnn, 1
I INtrodUCHON .....uvveiiiiiiiiiinitiiiiiiiiiiiiiiiitiiiieeetib b 1
1. European contract Iaw ..........ccccovvimiiieneieeeririiiiieinnrsieeiininn, 1

2. Aim and structure of this bOOK .........cccevvrivierrerrrrrrrriiiinnnnn 2

3. Sources and Hterature ...........cc.eeeuuveereeerrrvrivennineeeenrrvennnnnnns 3

8) SOUICES ..vvvvvvvrvrunennnnsesseneenannennsssssssnrenssnnsnnessnnrnnsnsennnn 3

D) Literature ............eeeeueueremeemieieiiiiiieiiiiiiaiiiieiininnnnenneenann 4

1I. Contract Law as Part of European Private Law .......................... 5
Lo CONCEPL vt 5

2) OVEIVIEW ..oivviiiiiiiiieeeeiieee et vte e e e 5

b) Variety of CONCEPLS ......uumuemmmmuminiiiiiiiiiiiiiiiiiiieann 6

2. Dualism of national and supranational law .......................... 9

2) OFiZINS ...cooiiiiiiiiiiee et e e e e re s 9

b) Independence of the supranational legal order ................ 10

¢) Interdependency between national and supranational law .. 11

III. Contract Law in the Acquis Communautaire .................ccccceueennan 12
L. TYPES Of TUIES ..vvvvvvvviiiiiiiiiiiiiiiiieiiiiiieeieteeetaisvaeiseesvebeaeiane 12

2. Primary 1aw .......oiioeiiiiiiiee e 13

3. DIIECHIVES ..ooeeiiieiiiiiiieee e eeeeeeiie e e s e e e s vt 14

a) Development ..........eeceereeeeieiiiiiiiiieeeeeeeeiiiieee e ereaeinin 14

b) Fragmentation ...........c.c.eeoveeriiieriiiimiiiieeeeereciiiiiiieee e, 15

¢) Minimum and full harmonization .................cceeeeevinnnis 15

4, Overview of key directives .............eeeeeeeeveeieeimeeeieeenieeneenin, 17

a) Consumer protection .............cceeereeeererririiiiseenerererenennnn 17

b) Small and medium-sized enterprises ............ccoeevevruevennn 19

C) E-COMMETCE ....ovvvveeeeeeiiiiiiiiiieeeeeeeeeeviire e eever e 20

d) Payment SEIVICeS .........cceerruuruiiireereireiiiiiiieeeeeeeeeeeiinn, 20

e) Non-discrimination ............ccccceeeeeriiiiiiiiiiiieeeeeeeeeeeininn, 20

f) InSurance CONTIactS .........cccceeeervreerreieerrnereenneriinersnneennns 21

€) OhErS .....oviiiiiiiiiiiiiiiiiiieiee ettt 21

IV. Coherency of European Contract Law .........ccceeveevviiveireieeeneeenna., 22
1. Academic approaches ............ccceeeeeeieemiimeeimieimieeeneeeeeeneannn 22

a) Principles of European Contract Law ........c...cccceveeeennn, 22

b) Pavia Draft ........cccoovviiiiiiiiiiiee e 23

VII

Bibliografische Informationen HE
http://d-nb.info/1073936627 digitalisiert durch IONAL
BLIOTHE


http://d-nb.info/1073936627

1. Optional instrument ...........ccccceeveiimiiiiiiiiiieeeee e
@) COMNCEPL ..vvvvrvriiiriiiieireitirierteeeeeeeraesabeeeneeesnenanensenannenee
b) Preparation ........cccccceeeevieeoenenieniinniiennneieinnaeeaesaeesenns
2. Commission Proposal ...............eevveverreeriereieeeerermieeernennnennns
a) Scope of application ...............eevvevverrerivirerrerniennennnnnns
b) StrUCTUIe .....ceviiiiiiiieee e
3. Legal basis and legislative process ..........cccccceeeevvuernrerceeenn.
Chapter 2 Core EIements ...........ccccueveririeeeiiiiiiiiiiieeeeeiieeeeeeee e
I. Concept of CONtract ..........coovouiiiriiiieeeiiiiiiiiicre e e e eiiieceaee e
1. Contract and juridical @ct ..........cccvevvererireverririreeireereeeereeen,
2. Contract as consensus ad idem? ..............eeuvevereeriennieneennnns
a) Contract and inertia selling .........ccccccovviiiiiiiieiiiiinnnnnan,
b) Complex process of conclusion of contract ....................
3. Contract and NOtICE .........ceevveeiriiiiieiiiiiiiiiiiririieeeieeenreeeeeees
II. Types of Contract in the Acquis Communautaire ........................
1. Specific CIrCUMSLANCES .......cceereeeerrmiiiiiirieeereiiiieeeeeeeenane
a) Commercial agEeNCY ...........cccoeooiiioiiiiiiiiiiiiiiiiiiiiieineens
D) TIMEShArE .......euvueiiiiiiiiiiii e
C) CONSUMEL SAIES .....vvvnneeiieiiiiiiiieeeeeeeeeeiiiiiiiieeeeeeeeeennenns
d) Consumer credit .........cooeeeeiruieeieiiiieeeeriiie e eerie e eranennn
2. Increase in contract types in the acquis communautaire ........
a) Framework contract ..........c.ccooeeeiviiiriiiiiiiieiciiieeceennnn,
D) AdVISOIY SEIVICES ..eeeivivriviiiiiirereeeeriiiiiiiiisaeeeeeaeenaennns
C) ServiCe CONTractS .........ceeeeveveieeereiiieeeeriiiiieeererineeeenneenns
d) Typification of contracts under the CESL .......................
III. Mixed Contracts and Contract Groups ...........ceeeeeereeriiuneucaaeneans
IV. Freedom of CONtract .........oceeeeeeeieeeeeeeieeeeee e
1. Non-mandatory and mandatory 1aw ...............ccccceeveevvennennes
2. Limitiations on contract drafting by controlling contract
TEIMS it
3. Freedom of contract in selecting the CESL ...........cccouuunnnn...
a) Territorial SCOPE ..........eeevrevvereriririiiiiiiiieiierieeeeeeeeaeaanes
b) Material SCOPE .....coevuvrrrireriiiiiiiiiiieeeeee e
C) Personal SCOPE ........ceveeeeiiieiiiiiiiiiiiiee e
4. Good faith .......ovuiiiiiiiiiiiii e

VIII

V. Proposed Codification

Contents

€) AcCqUiS PrincCiples .........ccccoeeeeviniiiiiean

Commission Action Plan and the Common Frame of

REfEIEINCE ..oovviiiieiiie e

a) ‘Basic SOUICES’ ......ccceeiiiiiviiiiiieeeeeeeiiiiiieee e
b) Draft Common Frame of Reference ......................

23

25
25
26

27
27
27
27
28
28
29
30

33

33
33
35
35
37
40
45
45
45
46
47
49
50
50
50
51
54
60

68
68

72
74
75
76
77
85



V. Parties to the Contract

Contents

L. OVEIVIEW viieriiiiiiiiiiiiei et
2. Notion of the consumer in the acquis communautaire ...........
3. Other protected parties ..........ccccceevrrrmirereeeeeemninciiineeeeeeenn.
4. Non-discrimination ..........ccccccceevieeviiiiiiiiiiiiiiiiiiiiiin..
5. Party Status .....oeeeeieiiiiiiiiiiee e
VI. Interpretation of Juridical AcCtS ........ccoevvviiiiiiiiiiiiii..
1. Acquis COMMUNAULAITE ...ccoeereeeeeeeerereereeieieeeeeee e
2. DCFR et
3. The interpretation of contracts under the CESL ...................

Chapter 3 Conclusion and Content of Contracts

I. Conclusion of Contract
1.

Pre-contractual duties and good faith in the acquis

COMMUNAULAITE ..uvvvniiniiiniiiniiineiieiieeinerineranennns

Pre-contractual duties and good faith in the CESL

OVEIVIEW .uiiiiieeiiiiiiiiiinee e eeeeeiiiiiee e e e eeeeeenenens
a) Introduction ........ccccoeeeeerveriiiiiiinneeeeeeeeeiiaens
b) Acquis cOMMUNAULAITE .......coovvevrvrvreeeeernnnnns
c) Academicdrafts ...........ccoeiiiiiiiiiieneeeiee,
d) CESL oetiiiiiieieeeeeecee et
AGreement ..........uuvvviiiiiiiiiiiiiii
a) PrinCiple ........euvevviieiiiiiiiiiiiiiiiiiieeeeees
b) Requirements ............ccccceeeeeememeeeiereminnennennns
¢) Additional requirements? .............ccccevvveennne
MOAES ...t
a) Offer and acceptance .............ccocvveveeeeiinnnns
b) Conclusion without formal offer and acceptance
c) Specific media ...........vveeerereiiieiiiiiiieiiiiiiieees
Pre-contractual public statements .......................
a) Party to the contract ............ccccceeeveeeennnnnnnen.
b) Third parties .........ccccceviiiiiiiiiiiiiiiiniiiinn,
Unilateral promises ............ccceeevriinieeneennes
a) Binding effect .........ccccvvvriiiiiiiiiiiiiiiiiiiiienns
b) Protecting the offeror ...........ccccccuvviivennnnnnnne
Inertia selling .........oovvveeevereeiiiiiiiiiiiineeeeeeeeeeenee
a) PrinCiple ..........eevveiiiiiiiiiiiiiiiiiiiiiiiee
b) Functions ...........eeeevveveeevivmeimniriiiiiiiiiennenes
C) Requirements .............ccceevvvviuiieneeeernnnennnnnn.
d) Legal effects .........cvvvvvveemvvvriiririiiiiiiiveiinennns
II. Pre-contractual Duties

1.

2.

3.

............................................

OVEIVIEW .eiiiiiiiiiiiiiiiiiiiiiieieieeeieeeeeeeeeeeeeennnenees
Comparative perspectives ...........ccceeeeerernunennnee.

................

................

................

................

................

...............

91
91
93
97
98
100

100
100
104
107

111

111
111
111
111
113
114
115
115
116
117
118
118
123
125
127
127
130
132
132
133
134
134
134
135
136

137
137
143

144
145

IX



oW

9.

10.
11.
12.

13.

1.

2.
3.
4,

1.

W

Chapter 4

Contents

Pre-contractual duties and good faith in the DCFR ...............
Liability under the Acquis Principles ........ccccocoveiveeeeinnnns

Pre-contractual information duties in the Member States ......
Information duties in the acquis communautaire ..................

Between pre-contractual information duties and fair trading ..

Standardized performance ............ccccceeeiiiiiiiiiiiiiiiee e
Pre-contractual information duties in the CESL ...................
Pre-contractual information duties in the Acquis Principles

and DCFR ...
Consequences of breach .........cccoveeviiiiiiiiiiiiiiiiiiieeeeeeeee e,

III. Defects in Consent

Mistake and protection against unfair commercial practices ..
CESL .ottt ettt e et e e et a e e e
2) OVEIVIEW ..oiiiiiiiiiiiiiieee et e s e e eeveaeiae e e e e e e aeeaeaanen
b) MiStake ....ooovviiiiiieiiiiiiiieccee e

C) Fraud ....ooooeiiiiiiiiii e
d) Mistake caused by a third party ..........ccccceerimrinnieeeneeen.
€) THIEAt ....ocooiiiiiiiiiiie e
f) Unfair exploitation .......c.coeeoreeeoniirnir e

IV. Right of Withdrawal

b) FUNCLIONS ...vuuiiiiiiiiiiiiiee e e e e

C) General PaArt ........eeeeiieiieiiiiiiieeeeeeeereiiiie e e e e eeraenaea

Legal nature and position in the legal system ......................

SCOPE ..ieiiiiiiiiiie et ettt e et e e e sttt eeeaeeenes

EXEICISE ...uuvuiuiiiniii e
8) NOLICE ..uiiiiieiiiiiiiiiie et e e e e e eeeenaeaaaes
b) Dispatch principle ........ccooeveieieriieieieie
¢) Information on the right of withdrawal ..........................
EAOCt e
a) ReSttULiON .......covvviiiiiiiiiiiiiiie e

b) Termination .............ccccvveeeereererriiiiiiiiianaeeeeeneenns e
¢) Obligations of the parties ............cccevverrvivvriieenreereennnenn.
d) Service contracts ..........ccccccveriiiirireiiiiieiiiiiiie e eeeeaiens
€) Ancillary contracts ............cccccevummiemmieiiiiiiiiiiiniiieeieens

Unfair Contract TEITNS ..ocuuierniieiiriieeeeeeie e iieeieeieeeaeennns

Lo OVEIVIEW coviiiiiiiii ittt e e e eaas

1.
2.

Unfair Terms Directive

.................................................................

An alternative concept for protecting correct decisions? .......
Defects in consent in the acquis communautaire ..................

OVETVIEW ..eiiiiiiii it eee e ettt e et e e e et e e e aan e e
a) INtroduction ..............coovviiiiiiineeiniei e

.....................................................

Unfair Terms in the Acquis Principles and DCFR ................

148
150
151
152
153
154
154

155
156
157
157
160
161
163
163
167
168
170
170
171
172
172
172
173
174
175
177
179
179
180
180
182
182
183
184
185
185

187

187
187
190



Contents

3. Unfair Terms inthe CESL .......ccooovvvvrrririiiiiiieeeeeeviriiiiee 190

II. Comparative Law Foundations ...........ccccoeeeeeviviiererniiisniicnnnns 191

1. Development in German [aw ..........cccceeevvvvvveniriernenrrennnnnnnn. 192

2. Control of terms under the French system .................ccoceune. 194

3. English and Scandinavian Systems ..........ccccccoeevrvivvrrennnen. 194

III. Unfair Terms DirectiVe ..........ccceeermmmiuririeeiieremmiiiiiieeereeneniienns 195

I, COMPIrOMISE .....ccevvvrviiieeeerereiriiiiiiereeesereiiriiieesesasrensisinnnns 195

2. General clause and the list of unfair terms ...............cccevveeee. 195

IV. Late Payment Dir€CtiVe ..............eeueeemmimruvuviieeeiiiiiiiiiirnivieeeeenenes 199

V. Acquis Principles .......ccccvvvvvviiniiiiiiiii 201

VI DCFR oottt ettt snen e 204

VIL REOIM ..ooiiiiiiiiiiiiiiiniiiiinieiiiiiiiieieeieeeiebeietstenaanaasessesssnsersnenenees 206
VIII. The Exclusion of Unfair Terms from the Consumer Rights

DIFECHIVE ...evvviviiriiriiiriirieriiiirei ettt btereesveesenreenranreanennnees 207

IX. CESL oiiiieiiiiiieeeeitit ettt ettt e s e s einanae s 208

Chapter 5 Performance Obligations ............cccccceeveeeevmniiivivrieeenrnninnns 213

I. Performance Obligations ..............eeveeeeeeeveeevirvrvvvnvvrvrrrnernrmnnenen 213

1. Acquis COMMUNAULAITE .......evvvvevrvervreerrerrirsrnrsrersssreransnnneee. 213

A) OVEIVIEW ....ooovvvvviiiieeeeeeeeceiiiiieeeeeeevvveirssenesssseesssnnans 213

b) CoNSUMEr CONLIACES .....ccvvvvveereerereriiiiiiiiieeeerrrrvrrrnieeeens 214

2. CESL ooiiiiiiiiiiiiiiiitirer ettt e e e s e 215

Q) OVEIVIEW ...ceeeiviiiiiiiiieeeeeeeiiiiiiieeeeeeeeevvitnieeseeeasessssnins 215

b) Main obligations ...............eeevmevrereeemmiriririiiriiriniriinnieene 216

C) SEerviCe CONIACLS ..v.vuvrererererrriiiierrereerriiiiiireressernssaines 217

3. Manner of performance ........ccccccceevveviiiiiiiiriirirnenninieeennnn, 218

2) OVEIVIEW ivvvviiiiiiieiiiiieeeeiieeeeetiieeevtteeesveseeeersrneaeens 218

b) Place and form of performance ...............cceevvvverirerernnnnn. 219

€) TIME ..ovviiiiiiiiiiiiieee e e et e e e e 221

II, RISK ooieeiieeiiiiiie ettt e e e e et e e e e e e e s aeranaes 222

Chapter 6 Consequences of Non-performance ..............cccevevvereernrnnans 225

L INtrodUCHiON ........cciiiiiiiiiiiiiiiieeeee et e e ereerarreree e e e e 225

1. Innovative approaches in the acquis communautaire ............ 225

2. SYSIEIM Leuiiiiiiiiiiiiie ettt e et r e 227

a) AcCquis COMMUNAULAITE .. ...vvvvvverevrvrvrreririrrrrrrsrrrrrreriennn 227

D) CESL ..ooiiiiiiiiieeeeiieeee ettt 228

II. NON-Performance ........c..uueevreeerrmeuuireeeeeeeeanniniirerreeeessssssensens 230

L. OVEIVIEW ooiiviiiiiiiiiiieieiiiieieeeeeeeeeeeeeeeeeeveveeeeeeeevesrvevvevennans 230

2. Requirement in the acquis communautaire .......................... 231

3. Types of non-performance in the acquis communautaire ....... 233

XI



Contents

4. Requirement in the CESL .......cooovviiiiiiiiiieiiieeeeeeeeeeeeeeeee, 234

a) NON-performance ............ccceevuerermuummunimrnrermmennnirennennnnn 234

b) Excused non-performance ............cccoceeveminnunnnnnnnrnnnnnns 236

¢) Change of circumstances ...........cccceeeriiiuiiiieeeeennnnnneee. 237

II. Right 10 CUIE ...oueiii e 238
1. Acquis COMMUNAULAITE ........oeevreeerinriiiiieniireereeeeeaeiaeeeaeanns 238

2. DOCFR oot 240

3. CESL oottt a e 240

IV. Remedies for the Injured Party ..........cccoooviiiiiiiiiiiiiiiiiie, 243
1. Performance .........cccccoccceiiiiiiiiiiiiiiiiiiniiiiiiiieiiiiiiiiias 243

8) OVEIVIEW ...ooiiiiiiiiiiiiiee et e e 243

b) Requirements and eXClusion .................eevveevevevieeennnnnnnns 246

c) Subsequent performance ...........ccccccveeererrieerrerereeerenenenns 248

2. Withholding performance ...........ccccccccevviiiiiniiiiiiiiiniiniinna. 252

2) OVEIVIEW oiiviiiiiiiiee e e e e aeaaaans 252

D) REQUILEIMENTS .......uvvviivrireriiinnienerienanenenraneranernrsenaereieens 253

C) CONSEQUENCE ..cevvvvrnnriririiriiiiiiae e eereeiiiiiiaeeeeeeererenaannnes 253

3. Termination ............ccooomiiiiiiiiieiereieiiie e e e e 254

2) OVEIVIEW .oiiiiiiiiiii it e e 254

b) REQUIrEMENTS ....coeieiiiieiieeeieeiceee e eeeeeeee e e e e ee e 256

€) NOLICE .uvveiieiiieiiiiee e e e 259

d) Examination and notification duties ...............ccccccuunnnnn.. 260

€) CONSEQUENCES .eeevvrirnnieeririiiiiiiiaeeeeererirniiieereeeereennnaannss 260

4, Price redUuCtiON ............eveuvvvuveerereieriieiereirnrrereeereesreeererenenes 261

8) OVEIVIEW .oiviiiiiiiii it et e e e e e e e e e evaan s 261

b) Requirements and eXClUSION ..............eeveeuieenimeereernernnnnns 262

C) CONSEQUENCES .eeevvrurieeiiiinriiiieeeeeeereetiniiieeeeeeeeeennanans 263

5. Damages and iNterest ............eeeeeeveeveeiiririiieereeeeeeereeeeeeeeeen 263

A) OVEIVIEW ...cooiiiiiiiiiiieee e e e e res e e e e e e enannes 263

b) ReqUIremMents ..........coceeeveeereerieiiiiiiiiiiiiiiiiieaeenvereneees 264

¢) Reimbursable 10SS ............oveieieieiiiiiiiiiiiiieee e e, 265

d) Type and scope of damages ..............eeveevveeereeeereeeeeennnnn. 266

€) INtErest ....ooovvniiiiiiiie e 269

6. RESHIIULION ...vvvvviviiiiiiiiiiiiiiiiiiirirvrieirieereereeee e e e e e e e e e e eaeaeaeeas 271
Chapter 7 Preclusion and Prescription .............cccceeeveveeieeeieieeereienenenes 275
[. Acquis COMMUNAULAITE .....ovvvvuinreeeeeriiiiiiiiieaeeeeererneinineeerenenns 275
II. Proposal for Comprehensive European Rules .............cccceveeeennene. 277
Chapter 8  OULLOOK ....uuueieie e 285
INACX eenieiiiiee e e e et e 289

X1I



