
Table of Contents

Preface ...........................................................................
Table of Important Abbreviations................................

Parti: Overview

A. Fundamentals...............................................................
I. History and Introduction.............................

II. Players............................................................
1. Employees and Employers . . . . . . . . . . . . . .
2. wOks Council ...........................................
3. Trade Unions...............................................
4. Employers' Associations . . . . . . . . . . . . . . . .

III. Employment Agreement, Works Agreements,
Collective Bargaining Agreements and Other Legai Sources 
1· Legal B ases ...................................................

a) Employment Agreement. . . . . . . . . . . . . .
b) Works Agreements..................................
c) Collective Bargaining Agreements . . . . .
d )  S t a t u t e s . . . . . . . . . . .T . . r . . . . . . . . . . . . . .
e) Company Practice....................................
f) Directives by the Employer. . . . . . . . . . . .
g) Equal Treatment · . · : ...............................
h) Constitution..............................................
i) European Law..........................................
j) International Law ....................................
k) Case L a w .................................................

9 Order of Precedence......................................
a) Hierarchy................................ · · . . · · · · .
b) Specificity................................................
c) Replacement............................................
d) .Favorability..............................................

IV. Social Security . ..................................................
V. Tax L aw .··.........................................................

VI. Conflict of Laws .............................................
B. Employment Law...........................................................

1· The General Equal Treatment Act . . . . . . . . . . .
1· Scope of Application · . · · · · · · · · · · · · · · · · · ·
2■ Prohibition of Adverse Treatment . . . . . . . . .
3. Organizational Duties of the Employer ····
4. Rights of the Employees...............................
5. Legal Consequences......................................
6· Consequences for Practice in the Workplace

v

xv

2
2
3
3
4

4
4
4
4
5
5
5
6
6
6
7
7
7
8
8
8
8
8
8
9
9

 

0
0
0
1
2
2
2
3

H

H

H

H

H

H

H

H

http://d-nb.info/1068233796


II. Conclusion of Employment Agreements...........................
1. Application...................................................................................

a) Prohibition of Discrimination ...............................................
b) c v  and References..................................................................
c) Interview -  What Questions Can Be Asked. . . . . . . . . . . . . . .
d) Employment Questionnaire...................................................
e) Medical Examination..............................................................
f) Interview Costs........................................................................
g) Participation of the Works C ouncil........................................

2. Content oř Employment A g reem n  .........................................
a) Conclusion of h e  Agreement.................................................
b) Limitation of Term ..................................................................

aa) Formal Requirements.......................................................
bb) Expiration/Termination...................................................
cc) Validity on Objective Grounds or Due to Legal Provi·

sion.....................................................................................
c) Part-Time Contract..................................................................

aa) Claim for Part-Time W ork ...............................................
bb) Restictions on Termination.............................................
cc) Non_Discrimination.........................................................
dd) Further Legal Rules...........................................................
ее) Insignificant Employment (geringfügige Beschäftigung) ..

d) Leasing of Employees (Arbeitnehmerüberlassung) . . . . . . . . . . .
e) Foreign Employees..................................................................
f) Prohibition of Discrimination...............................................

3. Control of General Terms and Conditions..................................
a) Review of Subject Matter.........................................................
b) Specific C lauses......................................................................

aa) Contractual penalties.......................................................
bb) Exclusion clauses. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
cc) Revocation clauses............................................................
dd) Reference clauses..............................................................

4. Form ..............................................................................................
5. Invalid Employment Agreements...............................................

a) M ino rs .....................................................................................
b) Fraudulent Misrepresentation...............................................
c) Error … … … パ … … …
d) Lack of Residence or Work Perm it.........................................

Ill· Rights and D uties.............................................................................
1· Duty to Work/Right to W ork.......................................................
2. Remuneration.............................................................................

a) Minimum Remuneration.......................................................
b) B onus.......................................................................................
c) Stock O ptions.........................................................................
d) Company Pension P la n s .........................................................
e) Capital Formation Benefits.....................................................
f) Employee Stock Ownership Programs (ESOP) . . . . . . . . . . . .

3· Sick P a y … … … … … … … … … … ^
4. Working Tim e...............................................................................
5. Vacation.......................................................... .............................

14
14
14
14
15
16
16
16
16
16
16
16
16
16
17
17
17
18
18
18
18
19
19
20
20
21
22
22
22
22
22
23
24
24
24
24
24
25
25
25
25
25
26
27
28
28
29
29
30



6. Maternity Protection — Parental Leave and Parental Benefits. . .
a) Maternity Protection..............................................................
b) Parental Leave and Parental Benefits....................................

7· Confidentiality.............................................................................
8. Covenant Not to Compete............................................................
9. Data Protection............................................. ...............................

a) Data Storage with the Consent of the Employee . . . . . . . . . . .
b) Data Storage without the Consent of the Em^ . . . . . . . .

10. Liability.....................................................................................
ll.Inventions.....................................................................................

IV· Compliance.......................................................................................
V. Termination of Employment Relationships....................................

1· General Points...............................................................................
a) Declaration of Dismissal.........................................................
b) Form .........................................................................................
c) Delivery...................................................................................
d) Dismissal by Authorized R e p re sn  . . . . . . . . . . . . . . . .
e) Dismissal Notice Periods ......................................................
f) Calculating the Notice Periods...............................................

2· Consultation of the Works Council.............................................
3. General Protection Against D ism isa^ .......................................

a) Conduct-Related Dismissals...................................................
aa) W arn ing ...........................................................................
bb) Dismissal on Suspicion.....................................................

b) Dismissal on Personal Grounds (personenbedingte Kundi-
gungen).....................................................................................
aa) Negative Prognosis...........................................................
bb) Serious Detriment to Business Interests . . . . . . . . . . . . . .
cc) Weighing of Interests.......................................................

c) Dismissal for Operational Reasons........................................
aa) Entrepreneurial decision (unternehmerische Entschei-

dung)..................................................................................
bb) Possibility Oi Reassignment.............................................
cc) "Social。election" (Sozialauswahl)....................................

d) Dismissal for Variation of Contract........................................
4. Ordinary Dismissal or Dismissal for ^  ..............................

a) Good Cause for Dismissal (wichtiger Grund) . . . . . . . . . . . . . .
b) Two-Week Period
c) Resignation for Good Cause...................................................
d) Employees Protected Due to Age...........................................
e) Tactical A avice........................................................................

5. Special Protection Against Di—  ..........................................
a) Maternity Protection...............................................................
b) Parental Leave..........................................................................
c) Protection of Persons with Severe usabilities . . . . . . . . . . . .
d) Works Council Members and Other Officers under the

Works Constitution Act...........................................................
e) Mass Layoffs...........................................................................

り٠ sermination Agreement (Außebungsvertrag) . . . . . . . . . . . . . . . . .

ix
31
31
32
33
33
34
34
34
35
35
35
37
37
37
37
38
38
38
39
39
41
41
41
42
42
42
43
43
44
44
45
45
46
46
46
47
47
47
48
48
48
48
49
49
50
50



VI. Transfer of Business and Transformation . . . . . . . . . . . . . . . . . . . .
1. Transfer of Business (Betriebsübergang)....................................

a) Introduction ........................................................................
b) Prerequisites........................................................................
c) Passing of the Employment Relationships as a Legal Con- 

sequence— … … … … … … … … … … .
d) Information Requirements and Right of the Employees to

Object.....................................................................................
e) Distribution of Liability.........................................................
f) Impact on the Employee Representai^ . . . . . . . . . .
g) Continued Application of Collective Norms . . . . . . . . . . . . .

2. Transformations..........................................................................
VII. Assignment to Foreign Countries ..............................................

1· iimployment Law Issues.............................................................
2· Social Insurance Issues..............................................................
3. Tax Law Issu es...........................................................................

c . Labor L a w ......................................................................................................
1· L w s Governing Works Councils...................................................

1. Works councils...........................................................................
a) Workplaces That Can Have Works Councils . . . . . . . . . . . . .
b) Election of the Works C ouncil.............................................
c) Election Committee..............................................................
d) Election and C osts................................................................
e) Works Council Members.......................................................

aa) Management, Meetings and Works Meetings of the
Works Council................................................................

bb) C o sts ...............................................................................
f) Joint Works Council..............................................................
g) Group Works C ouncil..........................................................
h) European Works Council · . · · · : . · · · · · · · · · · · · . · . · · · · · · ·
i) Economic Committee............................................................
J٠) Youth and Trainee Representation ......................................
k) Spokespersons Committee for Managerial Employees . . . .
l) Representative Body for Severely Disabled Employees . . . .
m) Other Representative Bodies ...............................................

2. Rights of Participation and Codetermination . . . . . . . . . . . . . . .
a) Information and Consultation Rights....................................
b) Codetermination R ights........................................................

aa) Structuring of Jobs............................................................
bb) Social Matters....................................................................
cc) Hiring and Transfers.........................................................
dd) Dismissals.........................................................................
ее) Economic M atters............................................................

c) Exercising Codetermination Rights.......................................
3. Works Agreements.......................................................................

a) Typical Content.......................................................................
b) Conclusion...............................................................................
c) Effectiveness...........................................................................
d) sermination.............................................................................

4. Disputes between Employer and Works Council . . . . . . . . . . . . .

51
51
51
51
52
53
53
54
54
55
56
56
57
58
59
59
59
59
59
59
60
60
61
62
62
62
62
63
63
63
63
64
64
64
65
65
65
66
66
67
68
69
69
69
69
70
71



a) Suits before a Labor Court .................................................
b) Cease and Desist Claims.....................................................
c) Temporary Hirings and Transfers......................................
d) Conciliation Board..............................................................
e) Other Rem edies..................................................................

5. Transfer of Business, Transformation ana Restructuring . . . .
II. Collective Bargaining Agreements L a w ....................................

1. Collective Bargaining Agreements..........................................
a) Typical Content....................................................................
b) Conclusion............................................................................
c) Effect.....................................................................................
d) Termination..........................................................................

2· Labor Disputes/Industrial Action............................................
a) Strike ...................................................................................
b) Conduct of the Strike...........................................................
c) Reaction of the Employer ...................................................
d) Flash M o b s . . . . . . . . .

III. Corporate Codeterm ination.....................................................
1· Corporate Codetermination in German Companies . · . · . · · ·
2. Corporate Codetermination in the SE ....................................

Đ. Employee Protection Laws ............................................. · · · · · · · · · · ·
1· Laws Governing Working H ours.................................................

II. Shop Closing Hours Act................................................................
III. Maternity Protection A c t...............................................................
IV. Federal Parental Allowance And Parental Leave A ct. . . . . . . . . .
V· Young Persons’ Protection in

VI. Laws Regarding Employees with Disabilities

E. Social Insurance L a w s..........................................................................
I. Statutory Social Insurance.............................................................

1· Pension Insurance....................................................................
2. Unemployment Insurance.........................................................
3. Health Insurance......................................................................
4. Home and Institutional Care Insurance..................................
5. Employee Accident Insurance.................................................

II. Social Insurance Obligations.........................................................
1. Total Social Insurance C o n tfe
2. Freelance Workers and Self-Employed Personnel ··· ·· · .·· ·♦
3. Pseudo-Independence...............................................................

III. Termination of Employment Relationships
1. Disqualification Periods and Suspension Periods for the Em-

ployee.........................................................................................
2. Severance P a y ............................................................................

F. Tax L aw s.................................................................................................
1· Withholding Tax on W ages...........................................................

II. Special Issues.................................................................................
1 Company C a r ............................................................................
2· Stock O ptions............................................................................
3. Severance Payment....................................................................

71
72
72
72
73
73
73
73
74
74
74
75
75
75
76
76
77
77
77
78
79
ร0
ร0
81
82
82
ร3
ร3
84
84
ร5
86
87
ร7
ร8
88
90
91
91
92
92
3

3

4

4

4

5



G. Labor Court Proceedings........................................................................
1· C ourts............................................................................................

II. Protection Against Dismissal Proceedings..................................
1· Out-of-Courr Negotiations.......................................................
2. Three-Week Period for Filing Complaints................................
3. Course of Dismissal Proceedings and Tactical Considerations
4. Judicial Dissolution of Employment Relationships and Sever-

ance P ay ......................................................................................
5. Remuneration Claims and D e fa u in  . . . . . . . . . . .
6. Right to Employment..................................................................

H· Managing Directors, Management Board Members . . . . . . . . . . . . . . .
1· Managing Directors of Limited Liability Companies . . . . . . . . . . .

1· Appointment of Managing Directors.......................................
2. Removal of Managing D irectors...............................................
3. Service Contract.........................................................................
4. Duties and Responsibilities of the Managng Directos . . . . . .

a) Managing the Business of the Company . . . . . . . . . . . . . . . .
b) D iligence...............................................................................
c) Organizational Duties..........................................................
d) Duty to inform Shareholders...............................................
e) Accounting...........................................................................
f) Insolvency.............................................................................
g) Raising and Maintenance of Capital....................................
h) Fiscal Obligations..................................................................
i) Social Security Obligations...................................................

II. Management Board Members of Stock Corporations . . . . . . . . . . .
1· Appointment of Management Board M em b ers ...... . . . . . . . .
2. Removal of Management Board Members................................
3. Service Contract.........................................................................
4. Duties and Responsibilities of the Management Board Mem-

٠ ٠ . . . . . . . . . . . . . . . . . . . . . . . . .٠ . . . . . . . . . .٠ . .د . . . .٠ . . . جالجلأ .

a) Not bound by Directives......................................................
b) Diligence...............................................................................
c) Organizational Duties..........................................................
d) Information Duties................................................................
e) Accounting...........................................................................
f) Insolvency.............................................................................
g) Raising and Maintenance of Share Capias . . . . . . . . . . . . . .
h) Fiscal Obligations...................................................................
i) Social Security.........................................................................

Part II: Statutory Material

1· Civil Code
(Bürgerliches Gesetzbuch — BGB)..........................................................

II· General Equal Treatment Act
(Allgemeines Gleichbehandlungsgesetz -  AGG).....................................

%

%

%

%

%

%

97
98
98
99
99
99

100
100
101
101
101
102
102
102
102
103
103
104
104
104
104
104

5

5

5

5

6

6

6

6

6

6

 

10

10إ
10إ
10إ
10إ
)10
)10
)10
10؛
10غ
غ

. 3 5



III. Part-Time and Limited Term Employment Act 
(Gesetz uber Teilzeitarbeitid befristete
Arbeitsverträge-T zB fG ) ......................................................................  158

IV· Act on the Payment of Wages and Salaries on 
Statutory Holidays and in Case of Illness 
(Continuation of Remuneration Act)
(Entgeltfortzahlungsgesetz 一 EntgeltfortzG) ..........................................  172

V. Act on the Regulation of a General Minimum Wage 
(Minimum Wage Act)
(Mindestlohngesetz -  MiLoG)............................................................... 185

VI. Protection Against Unfair Dismissal Act
(Kündigungsschutzgesetz -  KSchG).......................................................  205

VII. Minimum Vacation Act for Employees 
(Federal Vacation Act)
(Bundesurlaubsgesetz -  BUrlG)............................................................. 226

VIII. Company Pensions Act
(Gesetz zur Verbesserung der betrieblichen Altersversorgung -  
Betriebsrentengesetz -  BetrAVG)......................................て. . . . . . . . . .  234

IX. Commercial Code
(Handelsgesetzbuch -  HGB)..................................................................  280

X. Treaty on the Functioning of the European Union
(Vertraguber die Arbeitsweise der Buropaiscknllmon- А Ш -Vertrag) 1%

XI. Works Constitution Act
(Betriebsverfassungsgesetz -  BetrVG)...................................................  288

XII. Collective Bargaining Agreements Act
(Tarifvertragsgesetz -  TVG)..................................................................  397

XIII. Act on the Co-Determination of the
(Mitbestimmungsgesetz -  MitbestG).....................................................  409

XIV. One-Third Participation Act
(DTittelbeteiligigsgesetT. -  D ritteb Q .................................................

XV. Act on the Participation of Employees in a European Company 
(Societas Europaea-SE)
(SE Participation Act)
(SE-Beteiligungsgesetz -  SEBG)............................................................. 446

XVI. Hours of Employment Act
(Aroeitszeitgesetz-ArbZG)..................................................................  485

XVII. Maternity Protection Act
(Mutterschutzgesetz-MuSchG) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  511

XVIII. Federal Parental Benefit and Parental Leave Act
(Bundeselterngeld- und Elternzeitgesetz -  B E tb ) .................................. 529

XIX. Social Security Code III
(3. Sozialgesetzbuch — SGB)..................................................................  539



XX. Social Security Code IV
(4· Sozialgesetzbuch -  SĞB)................................................................... 546

XXI. Social Security Code IX
(9. Sozialgesetzbuch -  SGBIX) .............................................................  572

XXII. Law Pertaining to Companies with Limited Liability
(GmbH-Gesetz).....................................................................................  596

XXIII. Stock Corporation Act
(Aktiengesetz-AktG)............................................................................ 606

XXIV. Labor Court Act
(Arbeitsgerichtsgesetz-ArbGG)...........................................................  649

XXV. Act Regulating the Commercial 
Leasing of Employees
(Arbeitnehmeriiberlassungsgesetz -  AUG) ...........................................  664

XXVI. Law on Documenting Essential Applicable Conditions for 
Employment Relationships
(Nachweisgesetz — NachwG) ................................................................  675

Glossary of Key Words (English/Germ an).................................................  679
Glossary of Key Words (German/English).................................................  683


