Table of Contents

ACKNOWIEAZEIMENLS .......ceeveneieeieiieeiiieteeee ettt s nee v
List Of ADDIEVIAtIONS.......ccvvvirrereieietiiteccteteceer ettt sn e XIII
INETOAUCHION.........ooce e v 1

Part 1 — General Principles of Vietnamese Private

International Law.............cccoovmiemeeeeeeeeee e 5
L HiStorical DEVeIOPIMENL ............c.ocueeeeereeveeneereereesreeeseeseesseessessessensessessessesens 5
II.  Definition, Scope and Position of Private
International Law in VIEtHAM...............cceeeeeueeeeeereeeeeeeeseeeeresseseesssssenssnas 6
L. DEfINION c.veuveecvieietierceeeeiereee ettt et ere b ses b tesesessesaesensennane 6
8) DIVETZENCES c.ucuvrireeirieirieieriiieesesestressessse e sssesessssssssesssnsesessssasasassasens 6
b) Subject defined ........cceeeiriririireiiecertecee ettt 8
2. SCOPC.cceuueueetrieteteiete e tsie et bea b e et a et e e ettt et re e b s s enenes 8
3 POSIION...cuccueeeeereteeeeiceeeeeeetece ettt bbb e e b e e er e erers e besbeeaerenreen 9
TII. SOUFCES .ueeeeeteereeeeeeeeeeeeeeeceeete e e e e esses s s e s sasesbssbeebeasbessassseenesbeenes 12
1. International trE@tieS..........coieueierieriereireereeeieeeeereesreeseesesessesseseeseesseseseens 12
2. Domestic 1egiSlation........c.coceueririrueerireenrieeieetenie e 16
3 CUSEOM ettt ettt e ettt eteesbe e e s e seerae e baeessaesseesaessastensennsaeseansenes 18
4. JudiCial PraCtiCe.......ceeveeverirereeriereieieteecrtreenetet ettt nenerener et nnenes 19
TV, CROFACIEFISALION. ........ccoovveeeeeeereeereesreeeeeiveiseeivseessseesssssssssesssessesesssesssansenes 21
1. Afactual situation or a legal rule is characterised............oovivurcivunennne 22
2. Characterisation by lex fori or lex CQUSQE ............ccovvecercrivniinneeeaennennens 22
3. Codified rules on characterisation and tentative characterisation of
certain legal INStIULIONS. .....c.oveueiveeriiriiccce e 26
Bibliografische Informationen HE
http://d-nb.info/1076923887 digitalisiert durch i\ II b{_ II-E



http://d-nb.info/1076923887

VIII Table of Contents

V. The Incidental QUESHION ..........cc.ucueeurmereneesineereeeiesieeeesneeesesnesssesesesesnes 27
1. Vietnamese PIACICE .......ccccreruerutenrerercrtnreerreeteeeessesisseseeseensesessenssnensenes 27
2. Theoretical DasiS........cccoeverieueeeneenieniecnieieiee ettt seeneseaesnenes 30
VI. Connecting Factor for Personal SIQTUS ...........ceuceeeeveeceveeeseeseesesernenenaene 32
L. NAONAIILY ..ccoverrireieereeercee e eee et siest et esetssaesees e sseseasssesseesseresseesnaneas
a) Historical development of nationality as a connecting factor
b) Scope of utilisation of nationality in Vietnamese legislation...... _
€) Dual Nationality ........c.cccereeeerienereinenentreeceestetse e et seee
(1) Vietnamese policies regarding dual nationality ...........cccccceuruenene.
(2) Dual nationality in jurisdiction and applicable law........................
d) Stateless PETSOM......ccvvvrveueeerererererenieeereiereeeee et seeresse e s sesessenens
e) Nationals of countries with a composite system of private law............ 40
2. Permanent residence, domicile, and habitual residence ...........ccceeveeeerenen. 40
a) Residence in role of connecting factor............coceeevrererueriercrenrienerennens 41
b) Residence in jurisdictional TUIES..........ccceeeevererrerrrrrrereenernerereeeeseennens 43
¢) Inrecognition and enforcement iSSUES........c.cceververerveereernerrereesennenes 44
d) Some suggestions ............cc....... ettt ettt et r e sae e s e ae b ns 45
€) Illegal reSident .........cocceuvireeiininiiincee et 46
(1) Illegal Vietnamese residents abroad............coceeevevceneevereeriecneecnene 46
(2) lllegal foreign residents in Vietnam............ccecvvereerercrenuerencaeenencs 47
VII. The Application of Foreign Law ........................................................ 48
1. The duty of ascertaining foreign law in Vietnam ............ccoooeoveersoreseeeenenn 49
2. Means used to ascertain the content of foreign law..........ccccevvvvrererecrrennnnn. 51
3. Interpretation of foreign law.........ccccceeveereeeceneresnieneeneneee et eeseae e 53
4. Inthe event that foreign law cannot be ascertained — the
application of the 18X fOri .....cccceveriniiinniniee ettt 53
5. Cassation and review of the application of foreign law ...........cccceueueneeece. 54
6. SOME SOIULIONS ...eoueuenireerenirirereeteieirie ettt e a s e sene 55
VIII. RENVOi........oouoeeeviiineerenenecieeresenenes s 56
1. StatutOry DASES.....ceceeverirerrireraeriurestrraertnresestssesessessaetessesenessasssessssnessanes 56
2. RenVOI IN COMITACL.......ccoevrueerirerteerieentrestsresnineeestesesessstesessesessasssasessssnees 57
3. Future of renvoi in VIEtNam .........co.cveerreererenerencneinenreneneeeseseeseseeneneneenens 58
LX. PUDIIC POLICY ettt ases s sa et essene 60
1. Codification of public policy in Vietnam...........cceceeverreeseerrercenrereeresueneens 60

2. Form of public policy in Vietnam and the distinction between
public policy and mandatory Tules ............ceeveeeerremreierireeneneeeeseneeeens 61



Table of Contents IX

3. Relative character of publicC POHCY.......cocvvueuererrerirrinieerenreneseeeereeeene 63
a) The need to consider the actual circumstances of the case................... 63
b) Connection between the dispute and forum jurisdiction...................... 63
4. Standard of public POLICY ....ccceverveenierieerinteentetecteee et 63
5. Effect of public policy.......cc.c.ce..... ettt ettt et ettt et ettt ne e 66
6. Inrecognition and enforcement of foreign judgments ..........c.cecevecevvrinnnnns 67
7. Some reflections on Vietnamese public PoliCy ........cccevevnueuecniinuccnnne 68
X Concluding REMAFES ............ccouvevveneeernecirincciincesseiiinisisccsisssnssesessssnens 09
Part 2 — COntIacts ..o ssseassssssssaees 73
L OVEIVIEW ettt ettt ss bbb 73
II.  Scope of the Law Governing the CORIFACE..............c..cuuemeveereinrvennienenennn 74
IIL. PPty AULONOMY ........cveeceereveceeerissssissesasssenssnsnsssssesssssasasssssensassenessees 79
1. Modality and form of ChOiCE ........eveveueerreceniniecriiiiiniicic e 82
a) Dispute-resolution Clause...........cccoveveeueveriiueriiniinniinecee e 83
b) Other indicators of a tacit choice of IaW .........ccoeveviveeenininiciiiciininens 86
2. Multiple choice of law for a single contract...........cceeveevenerieniieinennanns 89
3. Variation of the chosen law............ ettt ettt ea e r e aeaes 91
4. Validity of the choice 0f 1aW .......ccoevevericrivniiniiiniiiee 94
5. Choice of NON-Sate laW .......cccovervrercreriiiieciiireicce e
a) Concept of non-state law
b) Vietnamese legislation on non-state law as the applicable law ........... 98
c) International treaties in Vietnamese choice of law rules ..........occ...... 99
d) International commercial practices as the chosen law
e) Choice of other sorts of non-state 1aw ..........cceoevieiirinnnninnennnnnen
f) Proposing a position on choice of non-state law for Vietnam ........... 104
6. Limitations on the power to choose the applicable law..........coccconeneece. 106
a) Connection to the 1aw ChOSEN .....c.cvuevuiriiiinriirieinieeiceeces 107
b) Domestic contracts
(1) The foreign elements of the contract...........cceeeveeeennnnniinnnnnnn 110
(2) The technique of limiting the choice of law as regards
AOMESLIC CONLIACES ..uveuveerreriereererteritieti ettt enne 113
(3) The unilateral character of the limitation under
VIEtNAmESE 1AW ....cveveeereererenreietertereteeestesesreesesssessenesesassessnnas 114
¢) Other contracts where the choice of law is restricted ..........ccccoueene.. 115
(1) Foreign investment in Vietnam.........ccoeeereenesnescncncinieniinisiininns 115
(2) Contracts entered into and performed entirely in Vietnam........... 115
(3) Contract relating to immovables in Vietnam .........ccocvcevvnnnenne. 116

d) Contract where one party is presumed to be Weaker........cccovveuiineeee 116



X Table of Contents
IV. The Proper Law in the Absence of an Effective Choice of Law by
BHE PAFLIES «.uvveeveveeeeereeseessesseeessesnessteses s e s e s st assasssassanesentsnsssassanes 118
1. The use of the law of the place of performance in Vietnam.................... 118
2. Difficulties in ascertaining the place of performance..........cccoeeurueinnnne 118
3. Development orientation for Vietnam regarding the law
applicable to contracts in the absence of a choice of Iaw ..........cccccvence. 123
a) Adopting the principle of closest CONNECHON. .........coveuevereriviueunnsis 123
b) Adopting the characteristic performance test...........ccoeveeevevccienennnes ..128
(1) Identifying the characteristic performance........ccccoceeurrncirirencnes 128
(2) Geographical location of the characteristic performance............. 129
(3) Limitation of doctrine of characteristic performance for .
the circumstances of Vietnam .........cc.ccoviiineinieniniieesennennnennens 131
(4) Suggestion for VIEtNam ..........ccceeveeemieiesnnserssesennstecsesineeniens 132
c) Whether or not to have fixed rules? .........ccoooeriiriiniinnencncnciininnnnnnns 133
d) How to cope with contracts not falling into the list of fixed
TULES 1veveveeeeierererereteresieresae e et e sestesesttsae sttt st enesssase s ernasbansssbasasatsacas 134
e) The order and co-ordination of the closest connection
principle, the characteristic performance test, and fixed rules........... 136
£) ESCAPE ClAUSE....ccuvenriicniniiiitet ettt 139
(1) The danger of misapplying the escape clause and practical
WOTTIES FOr VIENAIM ....oevreeverieieerierictesiesiesieereiente e e s ssenenee 139
(2) Demand for cautious application and stricter wording................. 140
(3) Appropriate approach for the displacement ...........ocococeceviccennnnn 141
(4) Concerns regarding the connecting COntracts. ..........coceveereicunnes 144
2) DEfAULL TULE ...cvoceeinicciiienin et 145
V.  Concluding REMAFEKS ...........cccceivviniiiiiniiininininsisenssisnesnssessssssssenesasessens 147
Part 3 — TOI ..ottt essass s 153
L INrOdUCEION ... eereererre e e e beeat et et s st sa e bees 153
II.  Vietnamese Conflict Rules for TOFt ..........ciceeimnneinniinientsninienecnenne 155
III. Approaches t0 Tort CORFIICES .........oueeiiinnisininscsinenesicsnnnnsissisisnsnaes 158
1.  Double actionability rule ......c.cccceeeruiniiviiiiniiniiiniintnenenene e 158
2. Lex loci delicti as a universal enCOUNLET ..........coevvueiiiinrenieesieenienienieennes 160
a) Place Of @CtING ...cccovvmeeiririeiiriiiitii s 161
b) Ubiquity approach .......cccceucveeeernimiieiesntsnresseeiss s 162
¢) Place of damage — Approach of Rome IL........cccoovenininiiiiiiinnnnnnenens 163
3. Place of residence of the VICHM.....c..ccecrerircniciriniirnienieentieeetssisnnene 165
4.  Proper 1aw approachi..........cccvuiriiviiinnieiniiisinnis sttt 168



Table of Contents XI

IV. Proposal for Vietnamese Law .............oucevveeeeseeesnnneneniensscsineenssinnes 171

1. Place of harm as the primary rule..........cccoevevievrvcnniiinciciniiiinns 171
2. The suitable connecting factor for the tort conflicts rule from the
perspective of the international jurisdiction of Vietnamese courts

OVET LOTE CASES....eeuiirereriiiiiiriiiiieeee st a e sas s ene s 172

3. Direct/indirect damage and locating direct damage ..........cccoceeceirveucnenene 175

a) Differentiating between direct and indirect damage.........cc.ccceveuenee. 175

b) Locating damage (dir€Ct).........ccvveevvereerrereeniereenieneeenreneneesscsresesnene 178

(1) Personal injury and damage to Property........c.cocceveecrevereeneruennes 179

(2) ECONOMIC 10SS ...cnvviueeneiiirienirieerereireenteteseetenesese s snesnnes 181

(3) Suggestion for Vietnam ........c..ccccceeveeuieneenenineiieeesenennnenneninnenes 184

€) MaArtime tOTS .eueeuvenrererreieerieetece et eeee et reseene et esaerene s 185

4. Damage in different COUNtIies .........cccevereeureneecrernircierninrenenireseseneseinns 188

Vi FIOXIDISHON. .....vvvveoosoosesissessessssssnssssssssesssssssssssssssssssessssssssssssesssseces 193

1. Exceptions for Specific tOItS ........coervierivieviniiiiiiiiisiereccte e 193

2.  Common habitual 1eSidence .........c..coceeveviereriinniiniiniiniiiicieee s 203

a) Vietnamese rule of common nationality ..........cc.ccceeevivvcnininineniinnnnnne 203

b) Proposed common habitual residence rule for Vietnam .................... 205

3. ESCape ClAUSE.....ccvvemeeeiiieiiiicciircicicr e e 209

a) Accessory connection: pre-existing relationship ..........cocoeereenennnn. 211

b) Suggestion for VIEtNam .........c.cccoveeeeueeeriiimniniiinieieesesesesesens 219

VI, Concluding ReMAVKS ...........cccovevmevueciriniinniiiinnicsieeesn e saesaes 221

General COnCIUSION..........cooueurueeeeeeeeerieeieee s ssssssesae s sienes 227

Annex — Translation of Relevant Provisions..........c.ccoeeueeeeueriinnn. 229

Vietnamese Civil Code 2005........coccvrmeriiiiiniiirineeissteseeeseess e 229

Vietnamese Civil Procedure Code 2004 ..........oooieeeiiiminnninseneneneennes 235

Vietnamese Law on Marriage and Family 2000 .........ccccovrieneenvnennnnncennens 241

BiblIOZIAPNY.....c.cviuiererieeeiiereeeieeerrcecscreacr et 245

INAEX oo et s 263



