Table of Contents

1 Introduction 1
1.1 Investments, Generic Contracts, PAyments ..........coccovvvvevervverireeccrinnnenns ]
1.2 Particular Contract TYPeS........coooiriiirinerireescc vt ssseeenese e ]
1.3 EXamples Of TOPICS ....ccvvvevrerereererieierireete e vesiesessressescessssessessesssensesasns 2

1.3.1 The “Perfect Contract™............ccoveieieimrrenescnerneerenecessemsnsesseseennnnns 2
1.3.2 Payment ObHBations ...........cccovvrieveniineeennentncseen e cseneeennneene 4
1.3.3  Nexus of CONtracts........ccevveiireeierinieeneescntnnsnesresieeresesieessansasnes 5

2 Contracts in General: The Legal Framework 7
2.1 INEPOAUCTION ....eveeievieireteiee sttt ees sttt et s sesnanas b s nensansan 7
2.2 The Legal Framework: General Remarks ..., 9

221 INIrOQUCHION.......c.cienircccic e eansbene et es e e b se s reas 9
2.2.2 Platforms, Market Practice, Contract Models .............ccccovvevernnn, 9
223 GOVErNING LaW ....coviiiiiiciirieneecncnrerie e eneeneessasecseserecenes 14
2.2.4 Choice of Legal Background Rules ..., 16
2.3 The Legal Framework: EU Contract Law ............ccooeeeeevevivcnnncrcnccenans 16
231 INOdUCRION ......coveieirceneireieir ettt st ae et s ne s 16
2.3.2 The Law Governing the Contract............ccccvveervvievrecirnrcriencccrennens 17
2.3.3 Approximation of Contract Laws..........c.cceereviiincncciniincnnn 20
2.4 Fixing the Legal Framework ...........coceiniminincnincns 26
241 INroduction.........cccoeieeriniiiirceecniete e 26
2.4.2 DOCUMENALION .........eevevecrrerriinirerereserresreseserseseserererceeresansnas 27
2.43 Choice of Governing Law .........coccerrecrnirineccrenencnnescercrenaene 29
2.4.3 Limiting the Scope of Substantive Provisions of Law ................ 31
2.5 Choice of Core Commercial TermS..........ccocvomverrevereeneresereereeernsenconanens 34
251 INtrodUCtION ...c.ooireieiriincitee ettt 34
2.5.2 Definition of Performance..........c..coovueeeveveeievresncerensreenesrernennns 36
2.5.3 Price and Payment Obligations ...........ccccconiinccicciicncncnicnens 38
2.5.4 Performance, Price, Cost, RisK........ccooovivvveiiii e, .39
2.5.5 Economic Efficiency and the Choice of Terms......coccoeen. 40
2.5.6 Management of Agency, Loyalty, Non-competition.................... 45
2.5.7 Business QUISOUTCING ........ccoooimriiieeiicecseneenc st crsr s 45

3 Management of Legal Risk: General Remarks 47

31 LAl RISKS ..ottt ecrn st s sttt sta s en e se st emsstsaatann 47
3.2 Risks Managed by Legal Means..........cco.cccocicnvninininmnnninininninens 48

|
Bibliografische Informationen digitalisiert durch F : |1_E
http://d-nb.info/999223259 BLIOTHE



http://d-nb.info/999223259

Vi

4

Table of Contents

Risks that Relate to the Country’s Legal System

4.1 INOAUCHION .....cceieerietrtrtetee ettt eseen s
4.2 Laws Not Enforced (Lack of the Rule of Law)..........c.cooovevvurevrncnnnce.
43 Change Of Law .......cceeviuieiecrecieiereeteee ettt aerenns
4.4 Flexibility Of LAW.....cccoueeeeeeeereeererererienteeseseeieeevese et sss s sasssseeseesensnaes
4.4.1 General Remarks............cccceveviornrnereereieieinesceeeeeee e s
442 Community LaW ..ot ssrs e enerenens
4.4.3 Differences Between Member States...........cccoveverereucereeereeenennnns
4.4.4 Mitigation of the Flexibility of Law Risk .......cccocoeovrrceerernennnnc,
4.5 Mandatory ProVISIONS ........c.cocecorreireececrirrrneecnees e esesssseesesesseseanns

Risks that Relate to the Statements of the Parties

5.1 INrOQUCLION ....cveecereetrrrrrrrceteieneseeeeren st st eseasestesesssssnasreraresssseans
5.2 Interpretation of CONMTACES .......cccevveruereienerniecireestreeetseeestsssnesesessssesenns
5.2.1  INtrodUCiON........ccceremeeiecereeeeeeerr e ete s e es
5.2.2 Interpretation of What People Say or Do........cccueeernceerrecnnenn.
5.2.3 Traditional Canons of Interpretation..........cc..ccevevenerrvenerccrerveenes
5.24 Real Method of Interpretation............cccceeeeceeenrecscrceerenenenens

5.2.5 Mitigation of RisK .....ccccvieerermenernecirescnrrc e raenne
53 Terms Not Binlding.....cc...cecevevviveeereceianenresssieeeseeteneetrneseseseseeeaceoens
5.3.1 INtrOdUCLION......c.eeeieeeeeeeieeeneeceenrese st ercorserastnesessseesseaene
5.3.2 Non-conformity with Mandatory Rules..........ccovvniiiiinnnnennns
5.3.3 Different Types of Mandatory Rules: Introduction....................
534 Fraud..cooecereeercreee et secses e s
5.3.5 Unfair Contract Terms Under Community Law .........c...........
5.3.6 Unfair Contract Terms Under Member States’ Laws ................
5.3.7 Mitigation of Risk Caused by Mandatory Rules........................
5.3.8 Particular Remarks on Standard Form Contracts...........cc..ccev.u..
5.3.9 Mitigation of Risk in Other Areas of Law ........c.ccccoeureiennnnnne,
5.4 Binding Terms Not Enforceable........c.ccovoimiromnenneniiiccniniecnccne
S5.4.1  INroQUCLION. ........ceeeeeieeeteeeece ettt nens
5.4.2 Recognition and Enforcement of Judgments .............c.cccceenee
5.4.3 Availability of Specific Performance...........cconvreverinriecnnen,
5.5 Binding Terms Too Rigid .......cccoceeruirievncriniieciicecicr s
5.5.1 INtroducCtion............cceeeeeeivererneerenece st ases
5.5.2 Community Law ......cccccoveerererrirermennrisinesiireeteninnesseseessesssnses
5.5.3 Member States’ Laws.......ccocceciriiineeirnersinennnnincrsesasnenascnne
5.5.4 Mitigation Of RisK .......ccccoceeeeenieernreisisesisienssrnsnnsisscsssnsesnssasens
5.5.5 Particular Remarks on Material Adverse Change......................
5.6 Contract Terms Become Binding...........coooemveevminnnniiieiieeccece
5.6.1 INrOQUCLION......coueenererirccrieneeircenencren s s n s reeae
5.6.2 Mitigation of RisK......coceovivnimimiinncniineecct e

Management of Counterparty Risk
6.1 INrOQUCHION .....voeemeeerecrcccrcc et aessesbs s e s sen s st st nacas s
6.2 Counterparty Corporate Risk ........ccocoorinninievenniiecneccceieneccenns




10

11

Table of Contents

6.2.1 INrodUCHION.....ccuioiiiiriecirect e vt aseesessesesensesesasenesns
6.2.2 Community Law and Member States’ Laws.........c.ccoveecrerrnane
6.2.3 Mitigation of Counterparty Corporate RisK ...........ccceorrurureecnnnne
6.3 Counterparty Commercial RisK.......cccccecerinirriccnmcnnieenenseeeneeeeseecnnenns
6.3.1  INrOAUCHION...c.ocieminiiiieie ettt s cesae st saeene
6.3.2 Community Law and Member States’ Laws......c....ceoeveeerecrnnene
6.3.3 Management of Counterparty Commercial Risk..........c.cceo.cee.

Management of Information
Tl INrOAUCHION .....eoenreceeniniece e tnrcreestteaenesassese st sve et esaasesesserenssssssasene
7.2 INTOrmation DULIES .........ccccecrrreeiermriecneranrscseeeceesesse st saessseecassssracssaseas
7.3 SUDSLANCE......coroeirieecrirceee et rre e s s e ee st sresaeeaneanes
7.3.1 Core ObliGations .........ccccoeeveeercerrerreneersieersesessessescssssmneesesssseses
7.3.2 Provisions that Influence Core Obligations...........ccccotvvevvererencne
7.3.3 Secondary DULIES .........c.ccevereeeeiererresnreeeseeesnesrrseesneressessennns
7.4 Separate Information Duties...........coevvemientrireccnnnnnericcreesereeeneene

Payment Obligations: Introduction
8.1 Traditional Payment Obligations........c.ccccceenuvevvrcreensinnencnsincensenens
8.2 Other Forms of Payment Obligations.........ccoecorvevnnvcnecccnicnceenenenes

Payment Obligations: Traditional Legal Questions
0.1 INrOdUCHION ..ot ettt se s b e ess st saennan
9.2 Money, Currency, Governing Law...........cccoveeevnnveninccrnininneessscenenes
9.3 Principle of NominaliSm .........ccccoviieeninriiieierceneecsteceeteeees s
9.4 Money as Money or 2 COmmMOAIty ......c...cveeremeceeeineerneneerreceeenienace
0.5 INLETESE....eeeeeeeeeeececireirtesteeseacteesrnsssss s s ss st sese st st se et ae e e e e
9.5.1  INrodUCLION....cvreieerieciariececri st eccese e eseee st se s e eens
9.5.2 Fixed Rates, Floating Rates, the Eurosysten ..............cccoccceene
9.5.3 Contract v Mandatory Law ............cceeeeereeveneoieneeneeninnscessaeene
9.6 The Performance of Monetary Obligations.........cocooeeervreenirerseecreenes
9.6.1 INtrodUCHION.......c.oecieriecirceeee et sne e e et nanesess
9.6.2 Payment.......ccooiriiriiniintii ettt
9.6.3 Finality, Conditionality, Revocability, Recourse .....................
0.6.4 Set-Off ...ttt e
0.6.5 NEHNG...ccveveeeirrereerteree et stsreessressserestseseaenseneseesesessasence

Generic Forms of Payment Obligations
101 INtrodUCtion ......ccocvcrieeieeicrte ettt cre et saae
10.2 Legally Not Enforceable Cash FIows.........cccccnmcrnvninimcicnninn
10.3 Legally Enforceable Payment Obligations...........ccoovviieiinciniiniienns

Management of Counterparty Credit Risk
T1T INroduction ...t e e reeas
11.2 Choice of the Form of Payment Obligations..........cc.ccececmerivvininns
11.3 Choice of the Time of Payment.........ccccccoeienirmimnricnnmniereneeeccenneenes




VIil  Table of Contents

F1.4 Transferability ........c.ccoceeeeeeiieieiececceccceerescees e e see e sene s sne e sseseeens
TEA.] INrOduction.......coccevueeeieereecerecene ettt s
11.4.2 Basic Legal Aspects Relating to Transferability...........cccccccc....

11.5 Enforceability of the Transfer ..........cocececveveemrrececreneneeeeeereseneecneee
TLS5.1 INtroduction.......ceeeceeeererrriconereercniereeeneeseeneeeeeseesseseeneene
11.5.2 Assignment of Receivables.........cccoocevrrenereenneccrcnncrcncernennnes
11.5.3 Transfer of Negotiable Instruments .........ccccecvveciveininnnescenecnne

11.6 The Use of Credit Enhancements.........c.cccooerenerereenienrrnneencrscnrenconenes
T1.6.1 INtroduction..........ccoceeieiicenicenimieiiicieennais e saresssensns
11.6.2 Management of Counterparty Commercial Risk.............cccc....
11.6.3 Securing Obligations by the Value of Assets.........cccoevviinnene.
11.6.4 Payment Obligations of a Third Party.........ccccovminirninnnes

T1.7 HEAGING. ...t res e et ees e senessss s s s sasssean s
1171 INtroduction..........ccoceeeeeeeneneneieseriieecncsssc e ene
11.7.2 Hedges Linked to the First Transaction ..........cccooeevuveevcrennecnnne.
11.7.3 Netting, Close-out Netting, Set-0ff .........ccovveeninivnnmnnnrnnncnn,
11.7.4 DEIIVAIVES ...ttt aes s seseneess

11.8 Credit Risk Transfer in General ..........cccccceovicinnnnniiniinncnnccnnne
T1.8.1 INtrOdUCHION. ....cveeieceeecceemrcereesestsce st st sasresessnesness s saens
11.8.2 Incentive Issues: Risk Shedder’s Perspective .........c.ccciunnnnne.
11.8.3 Incentive Issues: Risk Taker’s Perspective........ccuvivnnininnne.
F1.8.4 TranChing .......cccceermreereiecerirrerercnecenemsresmsssaesssessssssonssssnsinens

12 Other Contract Types.

12,1 INrOAUCHION ...ttt s s as

12.2 Multi-Party Contracts........coccemeeeievrerienisriercnnenneinesernesessssasesnessraesees

12.3 Islamic FINance ........cooovcvueeeeecncenicniiiniencei e
12.3.1 General RemMarks........c..ccccovrmieuinieninnreniniensentnnnssnssesscnesecene
12.3.2 Basic PrinCiples......cccocoviniicriniiniinineimrescesinee e

References



	IDN:999223259 ONIX:04 [TOC]
	Inhalt
	Seite 1
	Seite 2
	Seite 3
	Seite 4

	Bibliografische Informationen
	http://d-nb.info/999223259



