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Missbrauch i.S.d. Kartellrechts
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c) Requirement of a new product
d) Missing objective justification for the refusal to grant
a license
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a) Unconditional offer by the party requesting a license
aa) Obligation of the potential licensee to take the initiative
bb) Time of offer
cc) Requirements as to the sufficient specification of
the offer in terms of content
(1) Sufficiently specified and acceptable offer
(2) Determination of the amount of royalties by the
rightholder pursuant to Section 315 BGB
dd) Unrefusability under competition law
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(2) Burden of proof
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and time
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(bb) Inclusion of the damages claim in the offer
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ee) Unconditional nature of the offer
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anticipatory performance
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I1I. Compatibility of the Orange-Book-Standard test with
EU competition law
1. Starting point
2. The BGH’s criteria in the light of EU competition law
a) Unconditional offer as a condition for an abusive
practice within the meaning of competition law
b) Anticipatory performance as an additional requirement
pursuant to Section 242 BGB
3. Conclusion
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