Inhaltsverzeichnis

List of Abbreviations................ccocevereeeierirriireninneeniirenineeirene. Xiil
Bibliography ..........coevvvurimriiiiiiiiririniiin e XV
INtroduction .........ocvvviriiiiiiiiicciiiiireireeere e 1
Part 1 The Fundamentals of Energy Markets and Energy Companies ............ 7
§ 1. Distinction of Energy Markets.........cccoveerirerieiieenieriinneenneeneennns 7

L Coal Market .........uuueeereiiiiiieeiieeiiiiceeeerrcriie e eeerenan, 8

A World......ooo i 8

B. EUIOPE...uuuiiireriiitiereetireeetiiereerrieeeeenrererteeeennaons 9

I1. Oil and Natural Gas Market .............ccevvrrmvrmvmemmennnsicninnens 1

A OiEMarket........ccoovieiiiinirrrierrneeniirrreeer e 1

T WO oo 7

2, BUIOPE coovvveenririiriieeniecnriniiensereerteeran s eesnannns 14

3. OPEC ... et rcrtrreen e e s e rarnes e 14

B. Natural Gas Market.............cccevuveeeiiremininnneneenennenennn. 16

T Word e 16

2, EUIOPR .oevvviieerieeerenieer e e s ereneneeeeseeeseennsenananne 17

1. Electricity Market .......cc.coevviivninrriineiinienineniiencinnneneeeens 19

A WO . ereaeee 19

B. EUIOPE.....vieerneeierrieereriinrernineereereeeereisesananeerennes p) |

§ 2. Organisational Distinction of Energy Undertakings.................oceeuunns 22

I. PublicUndertakings .........ccccoereeerinnennenneeneeneeneneenennnenns 22

A. State-owned Undertakings ...........ccovvivrreninrenneennnennnnns 22

B. Municipal UtIlities...........ccvvuviveereerenneniieereereesnnnnnns 25

I1. Public-Private Partnerships (PPP) ..........covevvucereerrernnrnnnnen. 27

1Il. Privately Held Undertakings ..........ccoervvriieenninineiniennneennene 30

Bibliografische Informationen
http://d-nb.info/1205023186 digitalisiert durch BII N


http://d-nb.info/1205023186

Inhaltsverzeichnis

Part2 The European Union's Energy Acquis.................ceeeeeveernennnnnnnnnnnn. 31
§ 3. Origins of the ENergy ACQUIS .........cveveveruruereeeeireiieiereerirnieneens 31
I. European Coal and Steel Treaty ..........cccevreereirereeernccnnneneens 31
I EUrAtomM Treaty......eeeeeriinieerirriiiieeeeeennnieeeseeenneacanannnns 36
Hil. Treaty on the Functioning of the European Union ...............ccee.. 37
§ 4. Energy Acquis on Sectoral Base ............ceevrerrrrerrernnennnnicenieneenss 42
LQ0al ... e ce et 42
A GEneral......ccevvvviiiiiiiiiiieree e eeeerrerrrer e 42

1. Expiry of the European Coal and Steel Community Treaty ...... 42

2. State-Aid Regulations for C0al............euvueenenrerrnrenenn 44

B. Directive 2009/31/EC.....ccvvueeriiiriiiiereeerriiie e ceriennanes 48

1. Carbon Capture and Storage Technologies...................... 48

2. The (LS DireCtiVe. ... .uueereerereierereeerenerinrennerninneenes 50

I NGtURAl GaS....cvvveerieririiceeeeeerrieer e eererenee s s s rernnean s 51
A. Directives concerning Natural Gas ...........coceereeereernraennnns 51

1. Directive 91/296/EEC ........ccvvvvreeiiririiiire e eeerenninens 51

2. Directive 98/30/EC........ceiiiiiieiiiieeeereiiiiee e e eenennaees 52

3. Directive 2003/55/EC ... .ceeveererreeerrerreenieeeernennnnns 56

4. Directive 2009/73/EC ......euueerrririiierienrriieeeeenneens 59

B. Regulations Concerning Natural Gas...........cccuvueererrnnnnnns 62

1. Requlation 1775/2005......c.cccvvrrvreermmrnmnnnsiieinnnenens 62

2. Requlation 715/2009 .........ccevvrueeeirerrenncceereenennnnnns 63

UL EIRCHTICY ..oevvverrriinnieereenmmriissinsrss e e nrceeieseenes 65
A. Directives concerning Electricity ........cooevevrrieiieeriernninenns 65

1. Directive 90/547/EEC ......vvvveveeeeereriererssinrnnnenneanes 65

2. Directive 96/92/EC..........ceievirrmmnieerirniennneenrecnnnnnns 66

3. Directive 2003/54/EC ........ccvvvvveieerriniiiiieneereennnnnnns 72

4. Directive 2009/72/EC .......ccvveeeiiivriinncenrernranenneenns 76

B. Regulations concerning Electricity .........cvuvvvvmmmnnnneenen. 80

1. Requlation 1228/2003..........ceieeriennnriinniieeeeenennenne 80

2. Regulation 714/2009 .......ccccoerrririrrrnerneninenneennecnens 8

IV. Renewable Energy ...........ooeevreeieeieecinnennennneeeennenneesnnnes 83
A. Directive 2001/77/EC.....ccovvrreirrirrinnieeereerreeneeneeeneens 83

B. Directive 2003/30/EC.........cvvermeemeennnniirerenienienneeiaenenes 84

C. Directive 2009/28/EC...........uuvemmmmsierinsieniennininecnnnneens 85

vill



Inhaltsverzeichnis

Part 3 Competition Law and Sector Specific Regulations .......................... 89
§ 5. Relations between Competition Law and Sector-Specific Regulations....... 89
. The General Notion of Competition and Competition Law............. 91
A. The Concept of Competition.............ccevrerrrrvrrennnvrnvnnnen. 91
B. The Concept of Competition Law..............ccevvverrernnreennnne 93
1 INIOAUCKION. ...evveiiiiicrireeresrerere e er e r e eeeeenene 93
2. CompetitionLaw intheEU ...........coevrrerriiiiieeneennnnnn. 94
1. The General Notion of Regulation ............ccvvvvvvvvennnennnnnnnnns 98
A. The Concept of Regulation ............cccvvvvrvrrrereenrennannnnnes 98
B. The Concept of Sector-Specific Regulations........................ 102
. Differences between Competition Law and Sector-Specific

RegUIAtioNS .......eeeeeeeiiiiee it ere e 103
A. Structural Differences ........ccevrevvevrrrernverrienisiinereeeenns 103
B. Institutional Differences...............ceeeevireiiiiiinieniniinnnns 107

IV. Allocation of Competencies between Competition Authorities and
Sector-Specific Regulators ..........cccocvevrerreeereerersecionrnnnens m
A. Exclusive Jurisdiction..............ccceverrerverrrerrnninnnninennnns 112
B. Concurrent Jurisdiction........ccccevererirrerreriieiirnnieennnnnnne 114
G oOSUMMATY...ciiiiiiiiiceeeereririeere e eerertieeesesernrnneeeees 116
§ 6. Application of Competition law in Regulated Sectors ................cc.u... 118
I. Deutsche Telekom..........cccoeerveerieieriniernnreennnnnnnrenneennnns 119
11 TeliaS0Nera. .. ccoovereerrerieriiieriiiereneererreeereerreererane e 123
N TelefOnica ....ocoevrverereriieineiiienieniinieeteieenreerrenneneresanne 125
IV. Orange Polska...........uvmuueiviierioninnninniinenneeneeneieenneenenns 128
Part 4 Competition in the European Energy Markets.................ccccoeeennen.. 133
§ 7. Sector-Specific Rules for Energy Markets ...........ecevuvvevevnnnnenierennns 133
LURBUNAIING ...covvveririiireirir e 134
A. Unbundling in Transmission .........ccccevermvnevererenennnnnnnn 137
1. OwnershipUnbundling............ccvvvrverrirrriiiniienennnns 137
2. Independent System Operator (IS0) ..........cceeeeeeereereenn. 140
3. Independent Transmission Operator (IT0)...............vuveee 14
B. Unbundling in Distribution..........ccccovevererreeriennennennnnnns 143
1. Accounting Unbundling..........everveereereennnnnennnnnnnnnnn 143
2. Functional Unbundling ........c.vvvvverieinnenniniiiiinnnn. 144



Inhaltsverzeichnis

3. Legal Unbundling..........ccevvuenierrriniicnnenniiiieeeeeenn, 145

1. Third-Party ACCESS ....ceuvvuereerriinieeeeernnieeeeerenieneeerennnnnes 146
A. Types of Third-Party ACCESS ........cceevererrrrerennmennnoninennens 148
1. Regulated Third-Party ACCess.........cocovvurrerrreererreneenes 148

2. Access to Upstream Pipeline Networks .............cceeeeeene. 150

3. Negotiated Third-Party Access...........ccceerereeeererinennne. 151

B. Refusal 0f ACCESS ..vevvvvrrrvreniiiiiienniiieeiieeeenneennenianennes 151

C. Exemption of Third-Party ACCess.........cceevrerrrrerersenunnenes 154
§8. AnOverview of the EU Competition Rules ............ccvevvvrrvenuvnnnnnnnn. 156
I. European Anti-Cartel RIS ..........uuveireeiiereiiieenenneeennennnn. 156
A Artide 101 TREU....ccevvneriiecieieererrreessreereneeseenes 156
B. Article 102TFEU.......cceviiiriiirrrinriiiiieniniennnnseneeeane 158

Il State AId RUIES ..cvvvvvverniiceiinne i crcccrnrrrrer 161
il Merger Regulation .............cocceveemireereeneinneniieiiinneenenee 164
§ 9. Decisional Practice (Jurisprudence) in Energy Markets ...................... 167
LAMCR 10T .. ee s nrrenree e 167
A. JointSelling: GFU........ccvvvriieeiieeriiier e cceeniaeen, 167

1. Subject Matter.........oevrierriene i rrrrneee e 167

2. Preliminary Assessment and Decision .............ccoeeverress. 168

B. Joint Marketing: DONG/DUC ..........coeivrrierinrirennnenennennns 170
1. Subject Matter.......coeeerriiiiiiiiiiierenceeere s 170

2. Preliminary Assessment and Decision ................ccouvene 171

(. Market Sharing: EON/GDF ..........oceriviinniinniineneennnnnenns 173

1. Subject Matter ......uuevrirriiiii et 173

2. Preliminary Assessment and Dedision ............c.vvvvunnenes 174

D. Non-Competing: EPEX Spot and Nord Pool Spot ...........ccceeu.. 177

1. Subject Matter ........oeeeieiirie e crrree e 177

2. Preliminary Assessment and Dedision ................ueunnennn. 177

L ARICR 102 ceevniereciiniee e e 179
A. Exclusionary Abuses (Network Related Foreclosure)............... 179

1. Capacity Hoarding: RWE, ENland CEZ ..............covvennne... 179

2. Long Term Capacity Booking: GDF SuezandE.ON .............. 191

3. SUMMATY ©evvvvrvrrrieeniriererssesesaseseeecornncnnnnnasmnsons 199

B. Exclusionary Abuses (Customer Foreclosure)...................o.... 206

1. DIStHQAS. ..vvveerrrririiiirririiiii 206

2 EDF. e 209



Inhaitsverzeichnis

3. SUMMAIY covvvierererriiieeeeerrernnieeeeernnnneeseenesannns 212

C. Exclusionary Abuses (Destination Clauses) ...............ccccceeees 214

T BEH e ra e 214

2. GAZPIOM 1evuvveernnnerrineerrrineeernnerersnneessnnerennaneens 216

3. SUMMAMY eevvviereerrernineeeeeereernesesernnennesssennennns 220

D. Exploitative ADUSES ........c.cevvveerererriiniieeeeereniieeeeenans 223

1, EONEleCtriCity....oeererereenierenrereeeeieeeeecriinnnenes 223

2. Swedish Interconnectors..............eeereerernnieereenennnenn 226

3. SUMMAIY cevvveieerererereeneereeererarieesserrernnnsessannnnes 230

HL AR 107 ..o ssee s e s e s s e aseesane 234

A, PreussenElektra ...........vvueeeereerunniiereeeernniieeeeeennienns 234

1. Subject Matter......cuvvveerieiiriiiiereeeeeree e erreneeaes 234

2, DECSION ..cvvvveeerrreriiiieeeeeerriiiceeeerreeneeeearrannaens 235

B. EDF .eereririiemiiiiinsissiseninsenseenneeneneesnesensenenensens 237

1. Subject Matter ........coeeimmniiriiicieen e 237

2. DECSION ..vvvvreeeerrrriniererrrrrncereeernnnaieeseneanennns 237

IV. MergerRegulation ............covvvrueerererennuniceneeeenniiieeeneenns 241

A, ENIZEDP/GDP.......cceeeiiiiiiiiirieiirerrerreennnnreninenees 211

1. Subject Matter......covvvueerrririiiiir e rereiieee e eeeeenaaes 21

2. DeCiSION.....uuiiiriieeiniir e e e reaae 242

B. EON/MOL .....coririeeeeiiiiiiiieee e cerrrereee s e e erennnieneaenns 243

1. Subject Matter......covvvuueereiiririiiee e ereeriie e e e eeeeaan 243

2, DediSION ...cuuierierneriie et e eeaes 244

(. GDF/SUBZ....ccvuneieennieieienieierrnieeeetrieseenueeeencnneeennnns 247

1. Subject Matter......ccovvvvueeeiiiiiiiiiieee e eerriiiee e eeeenen 247

2. DediSioN.....ccvvevrrirernirirnerciie e e eean 248

D. EDF/BritishENeIGY ........uvvvuiiviiiiriiiieinniiininnenieecenenne 249

1. Subject Matter......ccovvveueerereirriiien e ererrineeeenenens 249

2. DECSION...cuueiiernneiiiirinerriiereerrie e eriee e rareeeeeanes 250

Parts Condusion ...............ccoervrieeirerinerieniirrnreeneen e neneeeeenns 253
§ 10. Liberalisation of EU Energy Markets ............ccveevverreeermnnmnnnnnenaees 253
|. Development of the Regulatory Framework.............c.ccceeeerennn. 253

Il. Assessment on the Current State of the Liberalisation................. 259

§ 11. Sector-Specific Regulations and Competition Law ...........ccccovuvunnnns 262
§ 12. Competition in Energy Markets ................cceevverieecrereninennnneneens 266

X



