Contents

§ 1 Preliminaries ........ ... 1
A. Introduction into the Subject Matter: The Problem ................... 1
B. Methodology .....cccviiiiiiiiiiiiii i e 6
C. Aim of the Investigation ...............ccciiiiiiiiiii i 8
D. Course of the Investigation .............cccciiiiiiiiiiiiiiiiieenennn... 9
E. Definitions .....oooiiiiiiiiiii i i 11

I. Pollution Reduction ...........oiiiiiiiiiiiiiiiiiiiiiiiinieen. .. 12
II. Pollutant Release .........c.cciiiiiiiiioiininienaiiineeenaanns 12
III. Environment ...........oiiiiiiiiiiiiiiiiiiiireneenninneceeennnn, 12
IV. Environmental Information ................coociiiiiiiiiii, 12
V. Categories of Environmental Information ..................... 13
1. Disclosed by E-PRTR and TRI ..........cccoiiiiiiinna.n.. 13

2. Not Disclosed by E-PRTR and TRI ......................... 13

3. Ancillary Information ..........c.cocoiiiiiiiiiiiiiiiiiiii.t 13

§ 2 Development of Pollution Reduction Instruments ................... 15

A. Point of Departure ............euueiiuiieniiiiiiieiiiiiaaaeas 15

I. Market Failure Due to Externality: The Problem .............. 15
1. Types of Externalities ...........coooiiiiiiiiiiiiiiiiiinnn.. 16
2. Technological Externalities and Allocation ................. 17
3. Externalities, Excludability, and Property Rights ........... 18
a) Free Rider Behaviour (Positive Externalities) ........... 19
b) Tragedy of the Commons (Negative Externalities) ...... 20
% TNV 1101 | o 20
II. Selected Economic Approaches to Market Failure ............ 21
1. The Four Consumer’s Surpluses (Hicks) .................... 21
2. The Economics of Welfare (Pigou) ............c.oceeeven... 22
3. The Problem of Social Cost (Coase) .......cco.ceeveeennnn.. 23
4. The Economic Dynamics of Environmental
Law (DIIESEN) ...vvuliiiiitiiiiiieaeeniiraaeeeniarreeeennanns 24
ix

Bibliografische Informationen digitalisiert durch EI'H HIF
http://d-nb.info/1013145917 f\BI THE



http://d-nb.info/1013145917

X Contents

IIl. Environmental Innovation, Policy Mix and Capability

PN 101 o | R 25
1. Characteristics of Environmental Innovations: Double
Externality and Regulatory Push/Pull ....................... 25
2. Intelligent Regulation by Use of a Policy Mix .............. 26
3. Assessment of Instrument Capability ....................... 27
IV. Inerim Result ... 28
B. Command and Control Instruments ................occiiiiinn. 29
I Introduction ..........ccoiiiiiiiiiiiiiiiiiiiii 30
II. Direct Regulations for Production Processes and Products
Under EU Laws .. .c.oiiiiiiiiiiiiiiiiiiiiiiiiiiiin e, 31
1. Performance Standards ... 31
2. Best Available Techniques ...............cooiiiiiiiiiin. 32
II. Direct Regulations for Production Processes and Products
Under US Laws ...ooiiiiiiiiiiiiiiieiieiaie e 33
1. Performance Standards ................coociiiiiiiinne 33
2. Best Available Techniques ...........cooceiiiii. 35
IV. Interim Result ...t e 36
C. Market-Based Instruments ...........coiiiiiiiiiiiiiiiiiiiiiiiiienens 37
I Introduction ........c.cooiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiaainans 38
II. Market Regulations Under EU Laws  ..............c.ooevieet. 39
1. Environmental Taxes ..........ooiiiiiiiiiiiiiiieinenenennn. 39
2. The Greenhouse Gas Emissions Trading Scheme .......... 40
3. Environmental Liability ..o 46
III. Market Regulations Under US Laws ................coooennie 48
1. Environmental Taxes ........ceovveeiiiiiiiiiiiiiiiiiiinnnan. 48
2. Emissions Trading .........c.oooiiiiiiiiiiin i 49
a) The Acid Rain Programme ....................ovieneen. 49
b) Prospects for Federal Legislation on Greenhouse Gas
Emissions Trading .........ccocooiiiiiiiiiiiii .., 50
3. Environmental Liability ...............ccciiii.L, 51
IV. Interim Result .........ooiiiiiiiiiiiiiiiiii i eeiaaans 53
D. Conclusion of the Chapter ............ccooiiiiiiiiiiiiiiiinniiiannn, 55
§ 3 E-PRTR Under EU Environmental Information Laws:
The Collection ..........cccoiiiiiiiiiiiiiiiiiiiii i, 57
A. Structure of the E-PRTR ...l 58
I. Legislative History ........ccoiciviiiiiiiiniiiiiiiiiiiiee., 58
L. Decision 2005/370/EC ... it 58
2. Legislative Foundation of EPER: Article 15 (3) of
Directive 96/61/EC ... 58
3. Decision 2000/479/EC ....coviiitiiiiiieiieii e 59
a) The Legal Framework of EPER ...................cco. oL 59

aa) Establishment and Reporting Requirements ......... 59



Contents

IL

bb) Reporting Cycle ...........c.cciiiiiiiiiiiiiiiiniinnn,
cc) Implementation ...,
dd) Data Dissemination .............ccoovvemnnnnnnnnnnns
b) Essentials from EPER Reviews ........ccoovvveeiivenen..
aa) First EPER Review Report for the Year 2001 .......
bb) Second EPER Review Report for the Year 2004
c) EPER as Distinguished from E-PRTR ...................
4. Sixth Environmental Action Programme ....................
a) Decision 1600/2002/EC .......ccvvviiiiiiiiiiiiiinneeens
b) Mid-Term Review 2007 .........ccocevvvvievinnniiiinnn..
5. Decision 2006/61/EC and the Relation to Other Pollutant
Release INVENIOTIES  ..ooiviiiniiinrerieiiinereniinnerenneens
Current Legal Framework of the E-PRTR .....................
1. Establishment, Definitions, and Covered Environmental
Media ..ooooiiiiiiii i et
a) Establishment and Access to Information ...............
b) Definitions for Particular Terms .........................
aa) ‘The Public’ and ‘Competent Authority’ ............
bb) ‘Installation’, ‘Facility’, ‘Site’ and ‘Operator’ ......
cc) ‘Substance’ and ‘Pollutant” ...............ccoooiil.
dd) ‘Release’ and ‘Diffuse Sources’ .....................
ee) ‘Off-Site Transfer’ of “Waste’, ‘Hazardous Waste’
and ‘Waste Water’ ..........ooiiiiiiiiiiiiiiiiian
ff) ‘Disposal’ and ‘Recovery’ ..........ccoceviiiiinann.
gg) ‘Reporting Year’ .........ocooiiiiiiiiiiiiiii.
¢) Content of the E-PRTR ... ...,
2. Informational Structure ..........cccooiiiiiiiiiiiiiiiii
a) The Standard Setting ..........ccoiieriiiiiiinennen.n.
b) Ease of Public Access and Website Links ...............
3. Acquisition of Information Through Reporting
Requirements ..........coooiiiiiiiiiiiiiniiniiiiniieaeinnens
a) Reporting by the Operator ...............coviiiiiinnes
b) Reporting by the Member States .........................
¢) Releases from Diffuse Sources ............coceeeiinian.
4. Assurance and Assessment of Information Quality .........
a) Quality Objectives According to Recitals ...............
b) Legal Duties of Operators, Competent Authorities
and CommiSSION ...coouiiiiiiireiiiniiiiii e
¢) Current State on Improvement of Information Quality ..
aa) Legal Deficits in Quality Assessment by the
COMIMISSION .\uvveereeniiinieieiiiinereeeaanraeenas
bb) Information Quality Improvement Through
Eco-Management and Audit Scheme? ...............

Xi



xii

Contents

5. Further Provisions ..........cociiiiiiiiiiiiiiiiiiiiiiiin, 83
a) Amendment Procedures ..............c.ooiiiiiii..t, 83
b) Guidance Document ...........c.cevviiiivinanreinanannnnn. 83
¢) Commission Review .........cioviiiiiiiiiiieniineennnnn. 83
d) Additional Information to be Reported by the
Member States ........c.oiiiiieiei i, 84
e) Raising Awareness and Public Participation for
Enhancement of E-PRTR ...........ccoooiiiieiiaaa... 84
f) Committee Procedure, Amendments to Other Directives
and Entry into Force ...ttt 85
III. Delimitation of REACH and E-PRTR ......................... 86
1. General Aim and Scope  .......cccvviiiiiiiiiii i 87
2. Acquisition of Information Through the ‘No Data, No
Market” Principle .......coiiiiiiiiiii i 87
3. Access to Information ..............cceiiiiiiiiiiiiiiiiin..., 89
a) Tasks of the European Chemicals Agency ............... 89
b) Electronic Public Access: The REACH Inventory ...... 89
c) Access to Information Held by the European Chemicals
AGENCY i e 90
IV. Interim Result ... .. ... i eeeeeens 91
. Confidentiality and Mandatory Environmental Information
DiISClOSUIE ...t e 92
I. Confidentiality Under Article 11 of Regulation (EC)
166/2006 ...neiiiii i e 93
II. Differences of Directive 2003/4/EC as Regards
Environmental Information Disclosure ...............ccocoee 95
1. Scope of ‘Environmental Information’ ...................... 95
2. Disclosure Addressees: ‘Public Authorities’ ................ 96
3. Publication on Request ...........ccivviiiiiiiiiiiiiiiiien.. 96
4. InterimResult ...t e 97
III. Member States’ Refusal of a Request: Article 4 (1) of
Directive 2003/4/EC  ....nnniii i eaeeiiiieanns 98
IV. Member States ‘May Provide’ Grounds for Refusal:
Article 4 (2) of Directive 2003/4/EC ........covvvvvinvnennnnnn 99
V. Commercial and Industrial Information and Other Intellectual
Property: Article 4 (2), Sentence 1, (d) and (e) .............. 100
1. Legal Contours of Commercial and Industrial
Information ..........ociiiiiiiiiiiiiiiiiiii e 100
a) Link with the Member States’ Concept of
Confidentiality ..........cciiiieiiiiiiiiiiiiiiiiiiiiae 101
b) Differences Between Commercial and Industrial
Information ..........ccooiiiiiiiiiiiiiiiiiii e, 103

c¢) Prerequisites for the Presence of the Matter of Fact .... 103
aa) Related to a Business Activity ...................... 104



Contents

bb) Familiar Only to a Limited Group of People .......
cc) Kept Secret According to the Will of the
Business Proprietor .............coiiiiiiiiieiii,
dd) Legitimate Economic Interest for Confidentiality ..
ee) ‘Area Specific’ Modification of the Confidentiality
Concept for Pollutant Releases? ....................
d) Decision Competence of the Public Authority .........
e) Absolute and Relative Protection of Confidentiality
f)Interim Result ..ot e,
2. Ownership of Commercial and Industrial Information
and Other Intellectual Property ..........................
a) Article 6 (1) TEU in Conjunction with Article 17
ofthe Charter ................coiiiiiiiiiiiiiiiiia.,
b) Article 6 (2) TEU ...ttt
aa) State of the Law Under the Treaty of Nice .........
bb) State of the Law Under the Treaty of Lisbon ......
cc) The European Convention on Human Rights .......
(1) Case-Law of the European Court of
Human Rights ..........coooiiiiiiiiiiiiiiin.,
(2) LIerature  .......cceiieeeenereoeenaenaeeeneennnnns
(B InterimResult ........ccoviiiiiiiiiiiiaiian,
) Article 6 Q) TEU ..ottt
aa) Case-Law of the ECJ ... ..cciviiiiiiiiinniin....
bb) Case-Law of the BVerfG and Literary Reactions ..
cc) Interim Result ... ..o i
d) Delimitation of Article 345 TFEU ............cc.....
e) The Derivation of the EU Fundamental Right
10 Property ..ooveiiiiiiii
aa) Incorporation of Fundamental Rights into EU Law:
Stauder vUIm ............cocoiiiiiiiiiiiiii,
bb) Constitutional Traditions: Internationale
Handelsgesellschaft mbH ..........................
cc) The ‘Integral Part’ Formula: Nold v Commission
dd) Fundamental Protection of Property: Hauer v Land
Rheinland-Pfalz ..........cccoiiiiiiiiiiiiiiiiiinn,
ee) Interim Result ...........cooiiiiiiiiiiiiiiiiii.,
f) The Scope of Protection of the EU Fundamental Right
to Property in Detail ...,
aa) Selected Property Positions .......................L
(1) Capital as Such ie a Levy: Schrdder v
Hauptzollamt Gronau  ...............ooonit .
(2) Established and Running Enterprise:
Biovilac VEEC . ..occiiiiiiiiiiiiiiiiiiie
(3) Market Share: Germany v Council ..............
(4) Interim Result ...,

106



Xiv

VL

VIL

Contents

bb) Protection of Intellectual Property Rights ..........
(1) Confidential Commercial and Industrial
Information as Property and Fundamentally
Protected? ......coviiiiiiiii i
(2) Registered Rights: Grammophon GmbH v Metro
GmbH and CoKG  .....covvviniiiiiiiiiinnna.
3. Right to Pursue a Freely Chosen Occupation:

Atrticle 15, 16 of the Charter and the ECJ .................
4. Interim Result .....coooiiiiniiii i
Other Member States’ Grounds for Refusal to Disclose
Under Directive 2003/4/EC ...o.iiiiiiiiiiiiiiiii i,
1. Personal Data: Article 4 (2), Sentence 1, ({) ...............
2. Information Requested Provided on a Voluntary Basis:

Article 4 (2), Sentence 1, (8) «ccveveiriinniniiiiiiann...
3. Confidentiality of Proceedings of Public Authorities:

Article 4 (2), Sentence 1, (@) ...ooviiiiiiiiiiiiiiiiiinnn
4. International Relations, Public Security or National

Defence: Article 4 (2), Sentence 1, (b) ........oevvenn.....
5. Course of Justice: Article 4 (2), Sentence 1, (c) ...........
6. Information Relating to the Location of Rare Species:

Article 4 (2), Sentence 1, (h) ........cocviiiiiiiii....
Restrictions on the Member States’ Refusal to Disclose:
Article 4 (2), Sentences 2t04 .....iiiiiiiiiiiiiiiiiieea
1. The Charter of Fundamental Rights of the EU:

Article 37, 21, 0T 27 ooniiee e
2. Union Policy on the Environment: Article 191 TFEU .....

a) Introduction .......c.iiiiiiiiiiiii ittt

b) High Level of Environmental Protection:

Article 191 Q) TFEU ...
aa) Ranking and Principle .............c.ooill
bb) Positioning and Comment .................coo.ll

c) Pursuit of Environmental Objectives: Article 191 (1)

) 31 21 0 U

aa) Preserving, Protecting and Improving the Quality
of the Environment (Indent 1) ......................

bb) Protecting Human Health (Indent2) ...............

d) Duties to Take Account of: Article 191 (3) TFEU

(Indents 1 and 3) ...oocviiriiiiiiiiiiiii i

e) Legal Obligation of Article 191 (1) to (3) TFEU .......
3. Integration Principle: Article 11 TFEU ....................

YO0 1115 1| S

aa) Substantive Requirements ...........................
bb) Procedural Requirements ..........................l

143



Contents XV

b) Legal Effect ... 154
aa) Legal Obligation ................cccoivivivvinnene.n. 154
bb) Judicial Control .............cccieiiiiiiiiiiaaan 155

4. Limitations of Other Fundamental Rights: Cases Standley
and Safety High Tech ..............cccoeeviiiiiiiiiiiiin.. 155
5. Judgments of the ECJ Under Directives 90/313/EEC

and 2003/4/EC .....ooiriii i 157

a) Early Case-Law Under Directive 90/313/EEC ......... 157
aa) Scope of Environmental Information I:

Mecklenburg v Kreis Pinneberg .................... 157
bb) Application of a Charge for an Informational

Request: Commission v Germany .................. 157
cc) Scope of Environmental Information II:

Glawischnig ..........cccciviiiiiiiiiiiiiiieninanns 158
dd) Failure to Transpose Certain Obligations Under the

Directive: Commission v France ................... 158
ee) Unlawfulness of Implied Refusal: Housieaux ...... 159
ff) Public Participation and Payment of Fees:

Commission viIreland (I) ..........cccccvvvvvvn.... 160

b) Recent Case-Law Under Directive 2003/4/EC ......... 162
aa) Failure to Transpose the Entire Directive:

Commission viIreland (II) ................cc........ 162
bb) Interpretation of Exceptions: Commune de

Sausheim v Azelvandre .................ccoiieee..n. 162
(1) Factsof the Case ...........ciiveieeiienennnnnnns 162
(2) Observations of Third Parties before the Court . 164
(3) Opinion of Advocate General Sharpston ....... 165
(4) Judgment of the ECT ..., 167
(5) Appraisal of the Judgment ...................... 169
(6) Article 4 (2), Sentences 2 to 4

of Directive 2003/4/EC Revisited .............. 171

a) Restrictive Interpretation Under Sentence 2 ............ 171

b) Public Interest v Interest Served by Refusal Under
Sentence 3 ..ottt 172

¢) Restrictions on Refusal for Information on
Emissions/Releases Under Sentence 4 ................. 173
aa) Restrictions on Confidential Commercial and

Industrial Information .............ccoiiiiiiiin. 174
(1) Impairment .........oooeiiiiiiiiiiiiiies 174
(2) Justification ..........ooiiiiiiiiiii 175
bb) Other Restricted Grounds for Refusal .............. 180
(1) Personal Data .........cccoiiiiinnnnnieennnnn. 180

(2) Information Requested Provided on a
Voluntary Basis ..........ooveeniiiiiiiiine 181



Xvi Contents

(3) Confidentiality of Proceedings of Public

Authorities ......ooiiiiiiiiiiiiiiiiie 181
(4) Information Relating to the Location of Rare
SPECIES .iviiiii i 181
cc) No Restrictions for Refusal on Residual Grounds? 182
(1) Intellectual Property Rights ..................... 182
(2) International Relations, Public Security or
National Defence .................cooiooiiiia. 184
(3) Course of Justice ......c.vvviiiiiiiiierecnnennnns 184
VIIL. Article 4 (3) to (5) of Directive 2003/4/EC ................... 184
1. Publicly Accessible List of Criteria on How to Handle
Requests ....ceiriiieiiiiiiiii i 185
2. Availability of Environmental Information in Part ........ 185
3. Refusal Notification to the Applicant ...................... 185
IX. Interim Result ........ccoiiiiiimiiiiiiiiiiiiii ittt 186
C. Role of the European Environment Agency and Enforcement
MECRANISINS .. .uutttsiie et ateeeaeeaeaeaiees, 187
I. European Environment Agency ina Nutshell ................ 187
1. Establishment ........cccoiiiiiiiiiiiiiiii e 188
2. Tasks and Orgamisation .........ccccevviiieeiinnininnnnnen. 189
3. Legal Capacity and Assignment of Sovereign
Regulatory Competence ........cccovviiieeeiinnenieiinnns 191
4. In Need of Sovereign Regulatory Competence? ........... 193
II. Member States’ Penalty Provisions .............ccociiiiiiins 197
III. Accessto JUSHICE ......vnueireiiiniiiiiineiiaiieiaeenennns 198
1. At EU Level Under Regulation (EC) 1049/2001 .......... 198
a) Application for Documents: Article 6 .................. 199
b) Processing of Initial Applications: Article 7 ............ 199
¢) Processing of Confirmatory Applications: Article 8 .... 199
d) Article 263, Sentence 4 TFEU: Locus Standi and
the Problem with ‘Individual Concern” ................ 200
e) Adding a Legal Reference to Articles 10 to 12 of
Regulation (EC) 1367/20067 .........ccocvvvvviinnnnn.. 203
aa) Scope of Administrative Acts and Omissions ...... 203
bb) Request for Internal Review of Administrative Acts 204
cc) Criteria for Entitlement at Union Level ............ 205
dd) Interpretation of ‘Written Reply’ and Access to
the Court of Justice .........ooviiiiiiiiiiiiiiaaannn, 205
2. At Member State Level Under Article 6 of Directive
2003/4/EC .\t 206
IV. Interim Result ..........ooiiiiiiiiiiiiiiiiiiiiiiens 207
D. Excursus: Requested Access to Information About Other Pollutants
and Ancillary Information ... 207

I. The Charter of Fundamental Rights of the EU: Article 42 ... 208
II. The Treaty: Article 15 (3) TFEU ........ccooiiiiiiiiiiinnnnn. 209



Contents xvii

III. Secondary EU Law ........ccooiiiiiiiiiiiiiiiiiiiiiienieanne, 210
1. Regulation (EC) 1049/2001 ......cccveiiriiiiiniennnnenn. 210
2. Regulation (EC) 1367/2000 .......cccoiiiiniiiiniiinnnnen.. 212
IV. Judgments of the EU Courts on the Right of Access
to Information ............coviiviiriiiiiiiiiiea i, 213
R0 o741 PP 213
a) Fundamental Principle of Transparency:
Netherlands v Council ...........c.coviiiiiiniinninnnn. 213
b) Existence of a Principle of the Right to Information
at EU Level: Council v Hautala ........................ 214
c) Legal Effect of the Rules of Procedure: Carvel
and Guardian Newspaper Ltd v Council ............... 214
2. Contours of Access to Information of EU Institutions ..... 214
a) Scope of Agency Discretion to Disclose Information:
Municipality of Hillegom v Hillenius ................... 214
b) Mandatory and Discretionary Exceptions:
WWF UK v Commission .........cccoceeveeveiiieennnnns 215
¢) Administrative Burden: Verein fiir
Konsumenteninformation v Commission ............... 218
d) Concrete Assessment and Statement of Reason:
Interporc GmbH v Commission .............cccoeeeunnl 219
e) Documents Drawn Up by an Institution: ClientEarth
V COMMISSION  «eiiiiieeainiaieiiiniiienaieeianeennnes 219
3. Leadoff Contours of Exceptions for Information Disclosure 220
a) Sensitive Documents: Sison v Council .................. 220
b) Release of Documents Containing Trade Secrets:
Akzo v COMmMISSIONn ........ccooviiiiiiiiiiiiiiiiiiinnn, 221
¢) Court Proceedings and Legal Advice: Sweden
and Turco v Council .............cccoioiiiiiiinninnnn.n, 222
d) Original ‘Authorship Rule’: Petrie and
Others v COMMISSION  .....coovviviiiiiiniiiiiiineiinnnn. 223
e) ‘Authorship Rule’ Revisited: Sweden and
IFAW v COMMISSION  ......oociiiiviiiiinniiieiiannennens 225
f) Partial Access: Mattila v Council and Commission ..... 227
4, Liability for Breach of Confidentiality:
Adams v Commission ............cccoiiiiiiienninaninnnen, 228
V. InterimResult ..o 229
E. Conclusion of the Chapter .........cccoiiiiiiiiiiiiiiiiiiiiian, 230
§ 4 TRI Under US Environmental Information Laws:
The Collection .......cceiiiiiiiiiiiiiiii i 233
A. Structure of the TRI ...ooiiiiiiiiii e, 233
I. Legislative History ........coooiiiiiiiiiiiiiiiiiiiiiie, 234

1. TRI as Congress’ Response to the Chemical
Catastrophe in Bhopal ... 235



xviii

IL

Contents

2. Initial Legislative Action in 1986 ......................... 237
3. Significant Changes in TRI Throughout the 1990s ........ 238
a) Pollution Prevention Actof 1990 ...............co.o..tt 238
b) Inclusion of Federal Government Activities in 1993 ... 239
¢) Expansion of Industrial Activities in 1997 .............. 239
d) Adding Chemicals and Lowering Thresholds in 1999 . 241
4. Significant Changes in TRI Throughout the 2000s ........ 242
a) Burden Reduction Under the Bush Administration
2006 ...t e 242
b) Burden Reduction Reversal Under the Obama
Administration in 2009 ... i 243
5. TRI and Its Relationship to Other Inventories/Programmes 243
IINT 1011 141F:1 o 2N 244
Current Legal Framework of the TRI ..................oooo.. 245
1. Establishment, Definitions, and Covered Environmental
11 (s T 245
a) Establishment and Access to Information .............. 245
b) Definitions for Particular Terms .....................ee. 246
aa) ‘Person’ and ‘Administrator’ ....................... 246
bb) ‘Establishment’, ‘Facility’ (Both Comprising
‘Site’) and ‘Operator’ ........cccocvvviieeenennnnnnn. 247
cc) ‘Toxic Chemical” .........o.ciiiiiiiiiiiiiiinaiens 248
dd) ‘Release’ and (Absence of) ‘Diffuse Sources’ ..... 248
ee) ‘Off-Site Transfer’ of ‘Waste’ (Comprising
‘Hazardous Waste’ and ‘Waste Water’) ........... 248
ff) ‘Disposal’ and ‘Recovery’ ........cccovevieiiiaannn. 249
gg) ‘Reporting Year’ .....oooiiiiiiiiiiiiiiieniennnnnen. 249
hh) Exclusive EPCRA/PPA Definitions: ‘Environment’,
‘State’ and ‘Source Reduction” ..................... 250
c)Contentof the TRI ..., 251
d) Interim Result ........ooiiiiiiiiiiiii i 251
2. Informational Structure ............ccooviiiiiiiiiiiiiiaennns 252
a) The Standard Setting ..............cooiiiiiiiiniinnnens 252
b) Ease of Public Access and Website Links .............. 253
3. Acquisition of Information Through Reporting
Requirements ..........ccociiiiiiiiiiiiiiiiiiii i 254
a) Reporting by the Owner/Operator ..........cccceevvennnt 254
b) Reporting to the Sister States ..............ccevveiinan 257
o) Interim Result .......ooiiiiiiiiiiiiiiiiiiiiiiiiinns 258
4. Assurance and Assessment of Information Quality ........ 258

a) Legal Deficits as Regards Information Quality

ObJectives oooreiiie i e 258
b) Information Quality Improvement Through

Environmental Self-Auditing? .......................... 259



Contents

Xix
O InterimResult ...t 262
5. Further Provisions ..........ccociiiiviiiiiiiiiiiiiiiin... 263
a) Amendment Procedures .............ccoiiiiiiiiiiiiinn., 263
b) Federal Regulations and Guidance Documents ......... 265
¢) Report of the Government Accountability Office ...... 265
d) Information Collection from Sister States .............. 266
e) Raising Awareness and Public Participation for
Enhancement of TRI ..o, 267
f) Amendments to Other Federal Laws, Fiscal Budget
and Entry into Force ...........ooiiiiiiiiiiiii 268
6. InterimResult .............coooiiiiiiiiii 268
III. Delimitation of TSCAand TRI .................coiiiiinnnn.n. 269
1. General Aim and SCOPE  ....coviiiiiiiiiiiiiiiiiaaeae 269
2. Acquisition of Information ...l 271
3. Access to Information ...t 272
a) Tasksof the EPA ... ...ooiiiiiiiiiiiiiiiiieeeeans 272
b) Electronic Public Access: The TSCA Inventory ........ 272
c) Access to Information Held by the EPA ................ 273
4. Interim Result ... ... 273
IV, Interim Result .. ... ireeeees 274
B. Trade Secrets/Exemptions and Mandatory Environmental
Information Disclosure ...... ... 275
I. Trade Secret Under42 USC§ 11042 ......................... 276
1. Polluter’s Authority to Withhold Information ............. 276
2. Trade Secret Factors and Regulations ...................... 277
3. Providing Information to the EPA and Availability
tothe Public .......c.ooiiiiiiiiiiii it 271
4. Information on Adverse Effects, to Sister States,
and t0 CONGIESS ...cvuuurirereeronaeereretnnnaiaeaareeeens 278
II. Differences to FOIA as Regards Environmental
Information Disclosure ............cccoiiiiiiiiiiiiiiiinan 279
1. EPCRA’s Relationship to Freedom of Information
ACtof 1960 ....ooiiiriiiiii i e 279
2. Scope of ‘Environmental Information’ ..................... 280
3. Disclosure Addressees: ‘Federal Institutions’ .............. 281
4. Publication on Request ........ccooeviiiiiiiiiiiiiinieaann, 281
III. Sister States’ Refusal of a Request: No Provision
Under EPCRA ...ttt e 281
IV. No Sister States’ Law Pre-Emption Under EPCRA:
42 USCE 11041 (2) .evveeiiiiiiriiiii it eeeens 282
V. Trade Secrets and Other Intellectual Property:
40 Code of Federal Regulations § 350 ....................ll 282

1. Legal Contours of Trade Secrets ..............ocooiiniee 283



XX Contents

a) Link with the Sister States’ Concept of Confidentiality
b) Differences Between Non-Technological and
Technological Trade Secrets ..........ccoevviiieneeenn
c) Prerequisites for the Presence of the Matter of Fact ....
aa) Use of Secret in a Trade or Business ...............
bb) Extent to Which the Secret is Known ..............
cc) Intra-Enterprise Maintenance of Secrecy ...........
dd) Effect on the Relative Competitive Position .......
ee) Modification of the Trade Secrecy Concept
for Toxics Releases .........ccooeiiiviiiiinnnnnn.n.
d) Decision Competence of the EPA ......................
e) Absolute and Relative Protection of Confidentiality
f) Interim Result ... ..ot
2. Ownership of Trade Secrets and Other Inteliectual
Property .oveiiiii e
a) The Fifth Amendment of the US Constitution:
The Takings Clause ..........ccvivivirreriiniiireeeeennnn
aa) Introduction ...........cooiiiiiiiiiii e
bb) Is There a ‘Taking’? ........cocooviiiiiiiiiinnnen.
(1) Possessory Taking: Loretto ..........cccceeee...
(2) Total Regulatory Taking: Lucas ................
(3) Investment-Backed Expectations Taking:
Penn Central ..........cccoiiiiiviiiiiinnanien.
(4) Land-Use Restriction Standards: Nollan
and Dolan ...........ccoiiiiiiiiiiiiiiiieaaas
cc) Is There ‘Property’? ......cccoeviiiiiiinniriiinneenn.
dd) Is the “Taking’ for ‘Public Use’? ...................
ee) Is ‘Just Compensation’ Paid? .......................
b) Are Trade Secrets Property or Not? ....................
aa) The History of Proprietary Interests in Information
(1) The Property Right Bundle .....................
(2) Intangibility and the Positive Externality
Problem of Information ................o.oeo.n.
(3) Information as Property in the Context
of Intellectual Property ...............cocoooel.
bb) The Governmental ‘Taking’ of Environmental
Data in Ruckelshaus v Monsanto Co ...............
(1) The Factsof the Case  ........ccvvvviieveennnnnnn
(2) Background of the Challenged Statute:
The Three Phases of FIFRA ............c..c.ch0
(3) The Supreme Court’s Assessment of the
Property Interest ...........ccccoviiiiiiinnnnans.
c) Different Approaches Towards Trade Secrets:
Selected Literary Reactions .............ccocvevvnnnnnns



Contents

VL

VIL

aa) Samuelson 1989: Information as Property
Mischaracterises the State of the Law .............
bb) Bone 1998: Trade Secrets Are Property;
No Trade Secret Law is Needed ...................
cc) Chiappetta 1999: Property Status of Trade Secrets
Is Far from Settled ...l
dd) Epstein 2004: Analogy to the Physical Taking
Under the Takings Clause ...........ccceevienennnn.
ee) Risch 2007: An Alternate Categorisation into
Collateral and Substantive Property ................
ff) Lemley 2008: Trade Secrets Are Intellectual
Property ...

d) Protection of Patents and Copyrights ...................
3. Positioning, Comment, and Interim Result ................

Other Sister States’ Grounds for Refusal to Disclose
under EPCRA ... e
1. Is There Whistle-Blower Protection Available

Under EPCRAT? .t eeia e

a) Introduction ........... . i
b) Procedure for Complaint ............cccooceiiiiiinL,
¢) Proof of Retaliation ..........ccoiviiiiiiiiiiirinennnnnn.
d) Whistle-Blowers’ Identity Protection ...................

2. Other Grounds to Refuse Reporting of
Environmental Information .............cccociiiiiiinie.,

3.Interim Result ...oinniiiiiiiii ittt iii e

Pre-Emption of the Sister States’ Refusal to Disclose
Due to Environmental/Health Protection .....................
1. Implausibility of Recognition of Federal Constitutional
Protection of the Environment ............c.covviiiieennae.
2. Possibility of Protecting the Environment Through
Fundamental Law ... ... . iiiiiiiiiiriiiiiiiiiieinnnn,
a) Introduction ......ccoeiiiiiiiiiiiiii i
b) International and Other National Constitutional
Protection of the Environment ...........ccccocennuunna..
aa) Stockholm Declaration in 1972 ...........coineent
bb) Rio Declaration in 1992 ..........cocoiiiiiiinnnnn,
cc) Comparative Fundamental Law Approach for
Protection of the Environment? ....................
¢) Sister States’ Constitutional Protection of the
| 3 AT21103111 415 ¢ SRR N
aa) General Comments .........ocooiiiiieiieiiiiiiannnns
bb) Pennsylvania’s Experience with
Constitutional Environmental Protection ..........
(1) Limits: Government versus Private Party .......

XXi



Xxii Contents

(2) Potentials: Private Party versus Government ... 329
(3) Practical Concordance: Environmental Protection
versus Takings Clause .............ccceeeveenn, 330
3. US Policy on the Environment: 42 USC §§ 4321,
4331,4332 i e 331
a) Introduction ..........oiiiiiiiii i e 332
b) Maintaining Environmental Quality: 42 USC
§§4321,4331(8) ceiveriiiiii e 333
aa) Preamble and Principle ...........c...ooiiiiiiiia.. 333
bb) Positioning and Comment .......................... 334
c) Pursuit of Environmental Objectives: 42 USC
§4331 (b)and (€) .. 334
aa) Preserving, Protecting and Improving the
Quality of the Environment ........................ 334
bb) Protecting Human Health ........................... 335
d) Duties to Take Account of: 42 USC § 4332 (1) and (2)
(G, (Ayand (B) ......oiiiiiiiiiiiiiiiiiiiiiiiiiea 335
¢) Legal Obligation and Integrating Aspects of 42 USC
§§4331,4332 e 336
4. Case Law Rejecting a Federal Constitutional Right to
a Healthy Environment ...............iiiiiiiiiiina.. 339
a) Environmental Defense Fund Inc v Corps of Engineers 339
b) Tanner v Armco Steel COorp ..........ccoiiiiiiiinennnnnn. 340
c) Stop H-3 Associationv Dole ....................c....... 341
5. Interpreting the Fifth and Fourteenth Amendments
as ‘Right to a Healthy Environment’? ..................... 342
a) The Doctrine of Substantive Due Process .............. 343
aa) Lochner vINew York .......ccvvviuiiiiiiiiiiniininnn. 343
bb) Roe v Wade and Cruzan v Missouri Department
of Health ............oooiiiiiiiiiiiiiiiiiiiiianannnn. 344
cc) Washington v Glucksberg ........................... 345
b) Substantive Due Process in the Context of ‘Right to
a Healthy Environment’ ................coiiiiennennn. 345
aa) First Part of the Test: ‘History, Legal
Traditions, and Practices’ of the Nation ........... 346
bb) Second Part of the Test: ‘Careful’ Description
of the Federal Constitutional Right ................ 346
6. Pre-Emption of Trade Secrets .............c.cviviinenenne. 348
a) Different Outcome in Ruckelshaus Due to
Constitutional Environmental Protection? ............. 349
b) Pre-Emption of Information on Discharges into
Airand Water .......oooviiiiiiiiiiiiiiiiiii i 351

c¢) Pre-Emption of Information Provided to Health
Professionals ..........ccoceiiiiiiiiiiiiiii, 351



Contents xxiii

VIIL. Interim Result ..., 352
C. Role of the US Environmental Protection Agency and Enforcement
Mechanisms ..........c.oooiiiiiiiiiii e 354
I. Environmental Protection Agency in a Nutshell .............. 354
1. Establishment ............cocoiiiiiiiiiiiiiiiii, 355
2. Tasks and Organisation ...............ccccovvvievinvinnnnnn. 356
3. Legal Capacity and Assignment of Sovereign
Regulatory Competence .............cooiviiviiinnieannnn. 357
II. TRI Violations and Penalty Enforcement ..................... 358
1. Civil and Administrative Penalties for Violation of
42USCE 11023 Lot 358
2. Review and Penalties with Respect to 42 USC § 11042 ... 359
a) Petition for Review of Trade Secret Claims ............ 359
b) Civil, Administrative and Criminal Penalties for
Trade Secret Violation ............c.cocioiiiiiiiian., 361
3. Procedural Aspects of Penalty Enforcement ............... 362
4. EPA’s Enforcement Policy and Trends .................... 363
III. TRI Violations and Compliance Enforcement ................ 364
Lo Citizen SUits  ..oeeiiiiiiiii e 365
a) Appraisal of Locus Standi in Citizen Suits for
Environmental Matters ............ooiiiiiiiiiiiiieen.. 366
aa) Description of the Problem: Lujan and the
Treatment of Citizen Suits .................oooei.. 366
bb) Appraisal of the Supreme Court’s Conclusions
INLUJAN oo e 367
cc) Impactof Lujan ...l 369
dd) InterimResult ........ ..o 370
b) Contextual Interpretation of Civil Actions Under 42
USC§11046 (@) (1) oovvnnniiiiiiiii i, 370
aa) TRI Violations Enabling Citizen Suits ............. 370
bb) Wholly Past EPCRA Violations in Federal
District Courts  ......oeiieeiiiiiiieiiiiiininiinns 371
cc) Federal Appellate Courts Contradictions on
Wholly Past EPCRA Violations .................... 372
dd) Supreme Court Judgment in Steel and Its
Contextual Appraisal ...........cooiiiiiiiiiiinnn. 375
ee) Positioning, Comment, and Interim Result ......... 376
2. Compliance Enforcement for Health Professionals
and State SUILS  ....coviiiiiiiiiiiiiiiii e 380
3. Procedural Aspects of Compliance Enforcement .......... 380
IV. Interim Result .......cooiiiiiimiiiiii s 381
D. Excursus: Requested Access to Information About Other Pollutants
and Ancillary Information .............c.ociinie 382
I. The First Amendment as ‘Public’s Right-to-Know’? ......... 383

II. Freedom of Information Actof 1966 .............ccoiiivien. 384



XXiv Contents

1. Influence of Administration and Judicial Interpretation ... 385
2. The Latest Amendments of 2007 ..............coovvnennnn. 386
III. Judgments of the US Federal Courts on the Rights
of Access to Information ...........coooiiiiiiiiiiiiiiii. 388
1. Contours of Access to Information of Federal Agencies .. 388
a) Scope of Agency Discretion to Disclose Information:
Chrysler Corpv Brown .........ccociiiiiiiiiiiiiiiin, 388
b) Judicial Control in Camera and the Vaughn Index:
Vaughn v ROSen ..........ooevveiiiiiiiiiniinininenanans 390
2. Contours of Exemptions for Information Disclosure ...... 391
a) National Security and Internal Government
Deliberations: EPA v Mink ..........cooiiiiinnennn, 391
b) Law Enforcement Records: Frankel v Securities
and Exchange CommissSion ...............cooiiieeeenens 393
c) Trade Secret and Confidentiality: Public Citizen
Health Research Group v FDA ................cooec.... 395
d) Personal Privacy: The Balancing Approach in
Department of the Air Force vRose ................... 397
e) Well Data: Black Hills Alliance v United States
Forest Service ...........cooiiiiiiiiiiiiiiiiiiii 399
f) Separable Portion of a Record: EPA v Mink ............ 400
3. Remaining Deficits in Substantive and Procedural Law:
Two Case Law Samples  .........ccoiiiiiiiiiiiiiiiiannn, 400
a) Substantive Law: New York Public Interest
Research Group v EPA ........cciiviiiiiiiiiiaaann.. 400
b) Procedural Law: Natural Resources Defense
Council v US Department of Defense .................. 402
4. Liability for Breach of Confidentiality: Chrysler
COrpvBrown ......uneieiiiiieei e iieiiiieieeinaaanns 403
IV. Interim Result ... ..o i i, 404
E. Conclusion of the Chapter ............ccovveiiiiiiiiiiiiiiiiiiniann. 405
§ 5 Dissemination and Utilisation of Environmental Information ..... 409
A. Systemic Reshape Towards Mandatory Environmental
Information Strategies .............ooiiiiiiiiiiiiiii e 409
I. Information Economics of Mandatory Environmental
Information Strategies ............cciiviviiiiiiiiiiiiiiiieen.n 410
1. Tackling Market Failure Due to Information Deficits:
Enabling Intelligent Choices ............cocoiiiaett. 411
2. Reducing Transaction Costs for Information
Collection and Dissemination ...........c.ccccoiievieennnne. 413

II. Overcoming the Environmental Information Capacity
ShOrtage ...ooooiiiiiiiiiiiiiiiiii e 414



Contents

§6

XXv
B. Drivers for Pollutant Release Reduction ...................c...e.... 415
I. Regulatory Monitoring and (Threat of) Legislative
AdJUSEMENtS ..ottt e 416
1. At Above-State Level .......ccooiiiiiiiiiiiiiiiniiannnnn... 416
2. Floor at Federal/EU-Level Allows for Local
Regulatory Adjustments ...........cooiiiiiiiiiiiiiea... 417
II.  Voluntary Change in the Behaviour of the Public Exclusive
of Its Capacity as Polluter ............ccoooiiiiiiiiiiiiin..., 417
1. Community Actions as ‘Informal Regulation’ ............. 418
2. Economic Markets ........cccoiiiiiiiiiiiiiiiiiiiii 419
a) Capital Markets ........ccooviiiiiiiiiiiiiiiniiiiiiiin., 419
b) Labour Markets ........ccoovviiviiiiirriiiiiiiiiiinnnnnns 420
c) Product Markets .......cooiivniiviiiiniiiiiiiiiininnnnnns 421
d) Reputation Expenses and Brand Value ................. 422
3. Judicial System ... 424
a) Tort Law Actions and Oversight Enforcement Actions
against Competent  Authorities ....................... 424
b) Direct and Indirect Citizen Enforcement Actions
Against Polluter ..., 424
III. Voluntary Change in the Behaviour of the Polluter
Exclusive of Its Capacity as Public ...................... ... 426
IV. Amendments or Reinterpretations of Constitutional
Principles .......cocoiiiiiiiiiiii 428
C. Limitations of Mandatory Environmental Information Strategies
and Instrument ASSESSMENt ........ccoiiininiiiiiiiiiiiiiiiiaaen, 428
I. Two General Statements .........ccoceviiiiiviniiniiinieenn... 429
1. The Narrow Scope and Potentially Misleading Volumes
of E-PRTR and TRI ......c..oiiiiiiiiiiiiiiiiiae, 429
2. The Default of Unequal Results ..........ccooiininiinnin, 430
II. Concrete Instrument Assessment of E-PRTR and TRI ....... 431
1. Effectiveness .......c.eiiiiiiniiiiiiiiiiiiiiiiiiiinenes 431
2. Legal Conformity ........c.ccoiiiiiiiiiiiiiiiiiiiiiiinne., 432
3. Enforcement Feasibility ..........ccooiiiiiiiiiiiiiiiii, 433
4. Cost-Effectiveness .........cccvviiiiiiiiiiiiniiiiiiinenaen. 434
5. Political Enforceability .........cccovviiiiiiiiiiiiiiiinn 435
6. Innovation Potential ... 436
7. Further Environmental-Specific Strategic Requirements .. 437
D. Conclusion of the Chapter ........coccviiiiiiiiiiiiiiiiiiiiiiine., 438
SUMMATY ...ttt i i e et ece e, 441
A, Preliminaries .......ooveiiiiiiiiiiiiiiiiiiiiiiii e 441
B. Development of Pollution Reduction Instruments ................. 442
C. Pollutant Release Inventories: E-PRTR and TRI .................. 443
I. Categorising Environmental Information Disclosure

T R 11 TS 1L N 444



XXVi Contents

II. Categorising Environmental Information Disclosure

Inthe US .o oo 445

III. Common Deficits of E-PRTR and TRI ...............oa 446

IV. Role Model Solutions for the Opposite Programme .......... 448

V. Requester-Driven Access to Environmental Information ..... 448

D. Dissemination and Utilisation of Environmental Information ..... 449

E. Outlook ..o e 449
Bibliography .........o i e 451
Table of Cases ..........oiiiiiiiiiii e 471

Legislation & Documents ..............ccooiiiiiiiiiiiiiiiiiiaiaeeiennnn, 477



