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INTRODUCTION

1. International juridical double taxation can be generally defined as the impositi-
on of comparable taxes in two (or more) States on the same taxpayer in respect of
the same subject matter and for identical periods. Its harmful effects on the exch-
ange of goods and services and movements of capital, technology and persons are
so well known that it is scarcely necessary to stress the importance of removing
the obstacles that double taxation presents to the development of economic rela-
tions between countries.

2.Ithaslongbeen recognised among the member countries of the Organisation for
Economic Co-operation and Development that it is desirable to clarify, standardi-
se, and confirm the fiscal situation of taxpayers who are engaged in commerecial, in-
dustrial, financial, or any other activities in other countries through the application
by all countries of common solutions to identical cases of double taxation.

3. This is the main purpose of the OECD Model Tax Convention on Income and on
Capital, which provides a means of settling on a uniform basis the most common
problems that arise in the field of international juridical double taxation. As re-
commended by the Council of the OECD,! member countries, when concluding
or revising bilateral conventions, should conform to this Model Convention as in-
terpreted by the Commentaries thereon and having regard to the reservations
contained therein and their tax authorities should follow these Commentaries, as
modified from time to time and subject to their observations thereon, when ap-
plying and interpreting the provisions of their bilateral tax conventions that are
based on the Model Convention.

A. Historical background

4. Progress had already been made towards the elimination of double taxation th-
rough bilateral conventions or unilateral measures when the Council of the Orga-
nisation for European Economic Co-operation (OEEC) adopted its first Recom-
mendation concerning double taxation on 25 February 1955. At that time, 70 bi-
lateral general conventions had been signed between countries that are now
members of the OECD. This was to a large extent due to the work commenced in
1921 by the League of Nations. This work led to the drawing up in 1928 of the first

* OECD (2014), Model Tax Convention on Income and on Capital: Condensed
Version 2014, OECD Publishing.
1 See Annex.
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model bilateral convention and, finally, to the Model Conventions of Mexico
(1943) and London (1946), the principles of which were followed with certain va-
riants in many of the bilateral conventions concluded or revised during the follo-
wing decade. Neither of these Model Conventions, however, was fully and unani-
mously accepted. Moreover, in respect of several essential questions, they presen-
ted considerable dissimilarities and certain gaps.

5. The increasing economic interdependence and co-operation of the member coun-
tries of the OEEC in the post-war period showed increasingly clearly the importance
of measures for preventing international double taxation. The need was recognised
for extending the network of bilateral tax conventions to all member countries of the
OEEC, and subsequently of the OECD, several of which had so far concluded only
very few conventions and some none at all. At the same time, harmonization of these
conventions in accordance with uniform principles, definitions, rules, and methods,
and agreement on a common interpretation, became increasingly desirable.

6. It was against this new background that the Fiscal Committee set to work in 1956
to establish a draft convention that would effectively resolve the double taxation
problems existing between OECD member countries and that would be acceptable
to all member countries. From 1958 to 1961, the Fiscal Committee prepared four in-
terim Reports, before submitting in 1963 its final Report entitled Draft Double
Taxation Convention on Income and Capital.! The Council of the OECD adopted,
on 30 July 1963, a Recommendation concerning the avoidance of double taxation
and called upon the Governments of member countries, when concluding or revi-
sing bilateral conventions between them, to conform to that Draft Convention.

7. The Fiscal Committee of the OECD had envisaged, when presenting its Report
in 1963, that the Draft Convention might be revised at a later stage following
further study. Such a revision was also needed to take account of the experience
gained by member countries in the negotiation and practical application of bilate-
ral conventions, of changes in the tax systems of member countries, of the increa-
se in international fiscal relations, and of the development of new sectors of busi-
ness activity and the emergence of new complex business organisations at the in-
ternational level. For all these reasons, the Fiscal Committee and, after 1971, its
successor the Committee on Fiscal Affairs, undertook the revision of the 1963
Draft Convention and of the commentaries thereon. This resulted in the publica-
tion in 1977 of a new Model Convention and Commentaries.?

8. The factors that had led to the revision of the 1963 Draft Convention continued
to exert their influence and, in many ways, the pressure to update and adapt the
Model Convention to changing economic conditions progressively increased.
New technologies were developed and, at the same time, there were fundamental
changes taking place in the ways in which cross-borders transactions were under-
taken. Methods of tax avoidance and evasion became more sophisticated. The
globalisation and liberalisation of OECD economies also accelerated rapidly in
the 1980s. Consequently, in the course of its regular work programme, the Com-
mittee on Fiscal Affairs and, in particular, its Working Party No. 1, continued af-

1 Draft Double Taxation Convention on Income and Capital, OECD, Paris, 1963.
2 Model Double Taxation Convention on Income and on Capital, OECD, Paris, 1977.
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ter 1977 to examine various issues directly or indirectly related to the 1977 Model
Convention. This work resulted in a number of reports, some of which recom-
mended amendments to the Model Convention and its Commentaries.!

9. In 1991, recognizing that the revision of the Model Convention and the Com-
mentaries had become an ongoing process, the Committee on Fiscal Affairs adop-
ted the concept of an ambulatory Model Convention providing periodic and
more timely updates and amendments without waiting for a complete revision. It
was therefore decided to publish a revised updated version of the Model Conven-
tion which would take into account the work done since 1977 by integrating many
of the recommendations made in the above-mentioned reports.

10. Because the influence of the Model Convention had extended far beyond the
OECD member countries, the Committee also decided that the revision process
should be opened up to benefit from the input of non-member countries, other
international organisations and other interested parties. It was felt that such outs-
ide contributions would assist the Committee on Fiscal Affairs in its continuing
task of updating the Model Convention to conform with the evolution of interna-
tional tax rules and principles.

11. This led to the publication in 1992 of the Model Convention in a loose-leaf
format. Unlike the 1963 Draft Convention and the 1977 Model Convention, the
revised Model was not the culmination of a comprehensive revision, but rather
the first step of an ongoing revision process intended to produce periodic updates
and thereby ensure that the Model Convention continues to reflect accurately the
views of member countries at any point in time.

11.1 Through one of these updates, produced in 1997, the positions of a number
of non-member countries on the Model Convention were added in a second volu-
me in recognition of the growing influence of the Model Convention outside the
OECD countries (see below). At the same time, reprints of a number of previous
reports of the Committee which had resulted in changes to the Model Convention
were also added.

B. Influence of the OECD Model Convention

12. Since 1963, the OECD Model Convention has had wide repercussions on the
negotiation, application, and interpretation of tax conventions.

13. First, OECD member countries have largely conformed to the Model Conven-
tion when concluding or revising bilateral conventions. The progress made to-
wards eliminating double taxation between member countries can be measured
by the increasing number of conventions concluded or revised since 1957 in ac-
cordance with the Recommendations of the Council of the OECD. But the im-
portance of the Model Convention should be measured not only by the number of
conventions concluded between member countries? but also by the fact that, in
accordance with the Recommendations of the Council of the OECD, these con-
ventions follow the pattern and, in most cases, the main provisions of the Model

1 A number of these reports were published and appear in Volume II of the loose-
leaf version of the OECD Model Tax Convention.

2 See Appendix I in Volume II of the full version of the OECD Model Tax Conven-
tion for the list of these conventions.
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Convention. The existence of the Model Convention has facilitated bilateral nego-
tiations between OECD member countries and made possible a desirable harmo-
nization between their bilateral conventions for the benefit of both taxpayers and
national administrations.

14. Second, the impact of the Model Convention has extended far beyond the
OECD area. It has been used as a basic document of reference in negotiations bet-
ween member and non-member countries and even between non-member coun-
tries, as well as in the work of other worldwide or regional international organisa-
tions in the field of double taxation and related problems. Most notably, it has
been used as the basis for the original drafting and the subsequent revision of the
United Nations Model Double Taxation Convention between Developed and De-
veloping Countries, which reproduces a significant part of the provisions and
Commentaries of the OECD Model Convention. It is in recognition of this gro-
wing influence of the Model Convention in non-member countries that it was
agreed, in 1997, to add to the Model Convention the positions of a number of the-
se countries on its provisions and Commentaries.

15. Third, the worldwide recognition of the provisions of the Model Convention and
their incorporation into a majority of bilateral conventions have helped make the
Commentaries on the provisions of the Model Convention a widely-accepted guide to
the interpretation and application of the provisions of existing bilateral conventions.
This has facilitated the interpretation and the enforcement of these bilateral conven-
tions along common lines. As the network of tax conventions continues to expand,
the importance of such a generally accepted guide becomes all the greater.

C. Presentation of the OECD Model Convention
Title of the Model Convention

16. In both the 1963 Draft Convention and the 1977 Model Convention, the title of
the Model Convention included a reference to the elimination of double taxation. In
recognition of the fact that the Model Convention does not deal exclusively with the
elimination of double taxation but also addresses other issues, such as the preventi-
on of tax evasion and non-discrimination, it was subsequently decided to use a
shorter title which did not include this reference. This change has been made both
on the cover page of this publication and in the Model Convention itself. However,
it is understood that the practice of many member countries is still to include in the
title a reference to either the elimination of double taxation or to both the eliminati-
on of double taxation and the prevention of fiscal evasion.

Broad lines of the Model Convention

17. The Model Convention first describes its scope (Chapter I) and defines some
terms (Chapter IT). The main part is made up of Chapters III to V, which settle to
what extent each of the two Contracting States may tax income and capital and
how international juridical double taxation is to be eliminated. Then follow the
Special Provisions (Chapter VI) and the Final Provisions (entry into force and ter-
mination, Chapter VII).

1 United Nations Model Double Taxation Convention between Developed and
Developing Countries, United Nations Publications, New York, 1980, third edi-
tion 2001.
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Scope and definitions

18. The Convention applies to all persons who are residents of one or both of the
Contracting States (Article 1). It deals with taxes on income and on capital, which
are described in a general way in Article 2. In Chapter II, some terms used in more
than one Article of the Convention are defined. Other terms such as “dividends”,
“interest”, “royalties” and “immovable property” are defined in the Articles that
deal with these matters.

Taxation of income and capital

19. For the purpose of eliminating double taxation, the Convention establishes
two categories of rules. First, Articles 6 to 21 determine, with regard to different
classes of income, the respective rights to tax of the State of source or situs and of
the State of residence, and Article 22 does the same with regard to capital. In the
case of a number of items of income and capital, an exclusive right to tax is con-
ferred on one of the Contracting States. The other Contracting State is thereby
prevented from taxing those items and double taxation is avoided. As a rule, this
exclusive right to tax is conferred on the State of residence. In the case of other
items of income and capital, the right to tax is not an exclusive one. As regards
two classes of income (dividends and interest), although both States are given the
right to tax, the amount of tax that may be imposed in the State of source is limi-
ted. Second, insofar as these provisions confer on the State of source or situs a full
or limited right to tax, the State of residence must allow relief so as to avoid double
taxation; this is the purpose of Articles 23 A and 23 B. The Convention leaves it to
the Contracting States to choose between two methods of relief, i.e. the exemption
method and the credit method.

20. Income and capital may be classified into three classes, depending on the tre-
atment applicable to each class in the State of source or situs:

— income and capital that may be taxed without any limitation in the State of
source or situs,

— income that may be subjected to limited taxation in the State of source, and
— income and capital that may not be taxed in the State of source or situs.

21. The following are the classes of income and capital that may be taxed without
any limitation in the State of source or situs:

— income from immovable property situated in that State (including income
from agriculture or forestry), gains from the alienation of such property and capi-
tal representing it (Article 6 and paragraph 1 of Articles 13 and 22) as well as gains
from the alienation of shares deriving more than 50 per cent of their value from
such property (paragraph 4 of Article 13);

— profits of a permanent establishment situated in that State, gains from the alie-
nation of such a permanent establishment, and capital representing movable pro-
perty forming part of the business property of such a permanent establishment
(Article 7 and paragraph 2 of Articles 13 and 22); an exception is made, however,
if the permanent establishment is maintained for the purposes of international
shipping, inland waterways transport, and international air transport (see para-
graph 23 below);
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— income from the activities of entertainers and sportspersons exercised in that
State, irrespective of whether such income accrues to the artiste or sportsman
himself or to another person (Article 17);

— directors’ fees paid by a company that is a resident of that State (Article 16);

— remuneration in respect of an employment in the private sector, exercised in that
State, unless the employee is present therein for a period not exceeding 183 days in
any twelve month period commencing or ending in the fiscal year concerned and
certain conditions are met; and remuneration in respect of an employment exerci-
sed aboard a ship or aircraft operated internationally or aboard a boat, if the place of
effective management of the enterprise is situated in that State (Article 15);

— subject to certain conditions, remuneration and pensions paid in respect of go-
vernment service (Article 19).

22. The following are the classes of income that may be subjected to limited taxa-
tion in the State of source:

— dividends: provided the holding in respect of which the dividends are paid is
not effectively connected with a permanent establishment in the State of source,
that State must limit its tax to 5 per cent of the gross amount of the dividends,
where the beneficial owner is a company that holds directly at least 25 per cent of
the capital of the company paying the dividends, and to 15 per cent of their gross
amount in other cases (Article 10);

— interest: subject to the same proviso as in the case of dividends, the State of
source must limit its tax to 10 per cent of the gross amount of the interest, except
for any interest in excess of a normal amount (Article 11).

23. Other items of income or capital may not be taxed in the State of source or situs;
as arule they are taxable only in the State of residence of the taxpayer. This applies,
for example, to royalties (Article 12), gains from the alienation of shares or securi-
ties (paragraph 5 of Article 13, subject to the exception of paragraph 4 of Article 13),
private sector pensions (Article 18), payments received by a student for the purpo-
ses of his education or training (Article 20), and capital represented by shares or se-
curities (paragraph 4 of Article 22). Profits from the operation of ships or aircraft
in international traffic or of boats engaged in inland waterways transport, gains
from the alienation of such ships, boats, or aircraft, and capital represented by
them, are taxable only in the State in which the place of effective management of the
enterprise is situated (Article 8 and paragraph 3 of Articles 13 and 22). Business
profits that are not attributable to a permanent establishment in the State of source
are taxable only in the State of residence (paragraph 1 of Article 7).

24. Where a resident of a Contracting State receives income from sources in the
other Contracting State, or owns capital situated therein, that in accordance with
the Convention is taxable only in the State of residence, no problem of double
taxation arises, since the State of source or situs must refrain from taxing that in-
come or capital.

25. Where, on the contrary, income or capital may, in accordance with the Con-
vention, be taxed with or without limitation in the State of source or situs, the Sta-
te of residence has the obligation to eliminate double taxation. This can be accom-
plished by one of the following two methods:
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— exemption method: income or capital that is taxable in the State of source or si-
tus is exempted in the State of residence, but it may be taken into account in deter-
mining the rate of tax applicable to the taxpayer’s remaining income or capital;

— credit method: income or capital that is taxable in the State of source or situs is sub-
ject to tax in the State of residence, but the tax levied in the State of source or situs is
credited against the tax levied by the State of residence on such income or capital.

25.1 It follows from the preceding explanations that, throughout the Convention,

the words “may be taxed in” a Contracting State mean that that State is granted the

right to tax the income to which the relevant provision applies and that these words

do not affect the right to tax of the other Contracting State, except through the ap-

plication of Article 23 A or 23 B when that other State is the State of residence.

Special provisions

26. There are a number of special provisions in the Convention. These provisions

concern:

— the elimination of tax discrimination in various circumstances (Article 24);

— the establishment of a mutual agreement procedure for eliminating double taxa-
tion and resolving conflicts of interpretation of the Convention (Article 25);

— the exchange of information between the tax authorities of the Contracting
States (Article 26);

— the assistance by Contracting States in the collection of each other’s taxes (Ar-
ticle 27);

— the tax treatment of members of diplomatic missions and consular posts in
accordance with international law (Article 28);

— the territorial extension of the Convention (Article 29).

General remarks on the Model Convention

27. The Model Convention seeks, wherever possible, to specify for each situation a
single rule. On certain points, however, it was thought necessary to leave in the Con-
vention a certain degree of flexibility, compatible with the efficient implementation
of the Model Convention. Member countries therefore enjoy a certain latitude, for
example, with regard to fixing the rate of tax at source on dividends and interest and
the choice of method for eliminating double taxation. Moreover, for some cases, al-
ternative or additional provisions are mentioned in the Commentaries.

Commentaries on the Articles

28. For each Article in the Convention, there is a detailed Commentary that is in-
tended to illustrate or interpret its provisions.

29. As the Commentaries have been drafted and agreed upon by the experts ap-
pointed to the Committee on Fiscal Affairs by the Governments of member coun-
tries, they are of special importance in the development of international fiscal law.
Although the Commentaries are not designed to be annexed in any manner to the
conventions signed by member countries, which unlike the Model are legally bin-
ding international instruments, they can nevertheless be of great assistance in the
application and interpretation of the conventions and, in particular, in the settle-
ment of any disputes.

29.1 The tax administrations of member countries routinely consult the Com-
mentaries in their interpretation of bilateral tax treaties. The Commentaries are
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useful both in deciding day-to-day questions of detail and in resolving larger issu-
es involving the policies and purposes behind various provisions. Tax officials
give great weight to the guidance contained in the Commentaries.

29.2 Similarly, taxpayers make extensive use of the Commentaries in conducting
their businesses and planning their business transactions and investments. The
Commentaries are of particular importance in countries that do not have a proce-
dure for obtaining an advance ruling on tax matters from the tax administration as
the Commentaries may be the only available source of interpretation in that case.

29.3 Bilateral tax treaties are receiving more and more judicial attention as well.
The courts are increasingly using the Commentaries in reaching their decisions.
Information collected by the Committee on Fiscal Affairs shows that the Com-
mentaries have been cited in the published decisions of the courts of the great ma-
jority of member countries. In many decisions, the Commentaries have been ex-
tensively quoted and analysed, and have frequently played a key role in the judge’s
deliberations. The Committee expects this trend to continue as the worldwide
network of tax treaties continues to grow and as the Commentaries gain even
more widespread acceptance as an important interpretative reference.

30. Observations on the Commentaries have sometimes been inserted at the re-
quest of member countries that are unable to concur in the interpretation given in
the Commentary on the Article concerned. These observations thus do not ex-
press any disagreement with the text of the Convention, but usefully indicate the
way in which those countries will apply the provisions of the Article in question.
Since the observations are related to the interpretations of the Articles given in the
Commentaries, no observation is needed to indicate a country’s wish to modify
the wording of an alternative or additional provision that the Commentaries al-
low countries to include in their bilateral conventions.

Reservations of certain member countries on some provisions of the Convention

31. Although all member countries are in agreement with the aims and the main
provisions of the Model Convention, nearly all have entered reservations on some
provisions, which are recorded in the Commentaries on the Articles concerned.
There has been no need for countries to make reservations indicating their intent
to use the alternative or additional provisions that the Commentaries allow coun-
tries to include in their bilateral conventions or to modify the wording of a provi-
sion of the Model to confirm or incorporate an interpretation of that provision
put forward in the Commentary. It is understood that insofar as a member coun-
try has entered reservations, the other member countries, in negotiating bilateral
conventions with the former, will retain their freedom of action in accordance
with the principle of reciprocity.

32. The Committee on Fiscal Affairs considers that these reservations should be
viewed against the background of the very wide areas of agreement that has been
achieved in drafting this Convention.

Relation with previous versions

33. When drafting the 1977 Model Convention, the Committee on Fiscal Affairs ex-
amined the problems of conflicts of interpretation that might arise as a result of ch-
anges in the Articles and Commentaries of the 1963 Draft Convention. At that time,
the Committee considered that existing conventions should, as far as possible, be
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interpreted in the spirit of the revised Commentaries, even though the provisions of
these conventions did not yet include the more precise wording of the 1977 Model
Convention. It was also indicated that member countries wishing to clarify their po-
sitions in this respect could do so by means of an exchange of letters between com-
petent authorities in accordance with the mutual agreement procedure and that,
even in the absence of such an exchange of letters, these authorities could use mutu-
al agreement procedures to confirm this interpretation in particular cases.

34. The Committee believes that the changes to the Articles of the Model Conven-
tion and the Commentaries that have been made since 1977 should be similarly
interpreted.

35. Needless to say, amendments to the Articles of the Model Convention and ch-
anges to the Commentaries that are a direct result of these amendments are not
relevant to the interpretation or application of previously concluded conventions
where the provisions of those conventions are different in substance from the
amended Articles. However, other changes or additions to the Commentaries are
normally applicable to the interpretation and application of conventions conclu-
ded before their adoption, because they reflect the consensus of the OECD mem-
ber countries as to the proper interpretation of existing provisions and their appli-
cation to specific situations.

36. Whilst the Committee considers that changes to the Commentaries should be
relevant in interpreting and applying conventions concluded before the adoption
of these changes, it disagrees with any form of a contrario interpretation that
would necessarily infer from a change to an Article of the Model Convention or to
the Commentaries that the previous wording resulted in consequences different
from those of the modified wording. Many amendments are intended to simply
clarify, not change, the meaning of the Articles or the Commentaries, and such a
contrario interpretations would clearly be wrong in those cases.

36.1 Tax authorities in member countries follow the general principles enunciated
in the preceding four paragraphs. Accordingly, the Committee on Fiscal Affairs
considers that taxpayers may also find it useful to consult later versions of the
Commentaries in interpreting earlier treaties.

Multilateral Convention

37. When preparing the 1963 Draft Convention and the 1977 Model Convention,
the Committee on Fiscal Affairs considered whether the conclusion of a multilateral
tax convention would be feasible and came to the conclusion that this would meet
with great difficulties. It recognised, however, that it might be possible for certain
groups of member countries to study the possibility of concluding such a conventi-
on among themselves on the basis of the Model Convention, subject to certain ad-
aptations they might consider necessary to suit their particular purposes.

38. The Nordic Convention on Income and Capital entered into by Denmark,
Finland, Iceland, Norway and Sweden, which was concluded in 1983 and replaced
in 1987, 1989 and 1996,! provides a practical example of such a multilateral con-
vention between a group of member countries and follows closely the provisions
of the Model Convention.

1 The Faroe Islands is also a signatory of the 1989 and 1996 Conventions.
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39. Also relevant is the Convention on Mutual Administrative Assistance in Tax
Matters, which was drawn up within the Council of Europe on the basis of a first
draft prepared by the Committee on Fiscal Affairs. This Convention entered into
force on 1 April 1995.

40. Despite these two conventions, there are no reasons to believe that the conclu-
sion of a multilateral tax convention involving all member countries could now be
considered practicable. The Committee therefore considers that bilateral conven-
tions are still a more appropriate way to ensure the elimination of double taxation
at the international level.

Tax avoidance and evasion; improper use of conventions

41. The Committee on Fiscal Affairs continues to examine both the improper use
of tax conventions and international tax evasion. The problem is referred to in the
Commentaries on several Articles. In particular, Article 26, as clarified in the
Commentary, enables States to exchange information to combat these abuses.
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Die drohende Doppelbesteuerung ist ein Charakteristikum der grenziiber-
schreitenden wirtschaftlichen Betétigung und kann durch eine doppelte Be-
steuerung von Einnahmen, aber auch durch Nichtberiicksichtigung von Aus-
gaben entstehen. Es ist dabei geradezu ein typisches Ergebnis der grenziiber-
schreitenden Aktivitit, dass der Steuerpflichtige dem Steuerzugriff mindestens
zweier Staaten und damit einer drohenden Doppelbesteuerung ausgesetzt ist.
Dies ist schon deshalb der Fall, weil idR der Ansassigkeitsstaat seine Angeho-
rigen als ,,unbeschrankt Steuerpflichtige“ mit ihrem Welteinkommen besteu-
ert (Universalitits- bzw Welteinkommensprinzip), der Quellenstaat aber auf
seinem Gebiet durchgefithrte Aktivitdten eines Steuerausldnders iRd ,be-
schrinkten Steuerpflicht” ebenfalls fiir besteuerungswiirdig erachtet (Territo-
rialitits- bzw Quellenprinzip). Von einer echten bzw juristischen Doppelbe-
steuerung spricht man dabei, wenn vergleichbare Steuern in zwei oder mehre-
ren Staaten von demselben Steuerpflichtigen fiir denselben Zeitraum und fiir
denselben Besteuerungsgegenstand erhoben werden (Einl Z 1 und Art23 Z 1
OECD-MK; siehe auch VWGH 29.1.1998, 95/15/0043, OStZB 1998, 609;
VwGH 28.9.2004, 2000/14/0172, OStZB 2005/219, 297). Im Rahmen juristi-
scher Doppelbesteuerung wird typischerweise weiters zwischen effektiver und
virtueller Doppelbesteuerung unterschieden: Effektive Doppelbesteuerung
liegt vor, wenn ein und dasselbe Steuersubjekt tatsdchlich von mehreren inter-
nationalen Abgabenhoheiten in Anspruch genommen wird; virtuelle Doppel-
besteuerung liegt vor, wenn eine solche Inanspruchnahme méglich ist, ohne
dass sie tatsichlich erfolgt. Das allgemeine Volkerrecht setzt der materiellen
Besteuerung bei ausreichender Inlandsankniipfung keine relevanten Schran-
ken; es enthilt kein generelles Verbot der juristischen Doppelbesteuerung.

So lassen sich dem allgemeinen Vélkerrecht nur vage Begrenzungen der
materiellen Besteuerungshoheit entnehmen: Das Vélkerrecht erfordert zu-
néchst fiir die Auferlegung von Abgaben gegen einen im Ausland lebenden
Auslinder, die an einen Sachverhalt ankniipfen, der ganz oder teilweise im
Ausland verwirklicht worden ist, hinreichend sachgerechte Ankniipfungs-
momente fiir die Abgabenerhebung in dem Staat, der die Abgaben erhebt
(BVerfG 22.3.1983, 2 BvR 457/78, BVerfGE 63, 343). Solcherart ist die Be-
steuerung ausldndischer Wirtschaftsvorgidnge und Vermdégenswerte nach
geltendem Volkerrecht jedenfalls dann zuldssig, wenn die besteuerte Person
zu dem besteuernden Staat eine hinreichend enge Beziehung hat, wie etwa
durch ihren Wohnsitz, jhren gewohnlichen Aufenthalt, ihre Staatsangeho-
rigkeit, die Belegenheit von Vermogenswerten, die Verwirklichung eines
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Abgabentatbestandes im Inland oder die Herbeifithrung eines abgabenrecht-
lich erheblichen Erfolges im Inland (BVerfG 22.3.1983, 2 BvR 457/78,
BVerfGE 63, 343; Lehner in V/L® Grundl Rz 11). Umgekehrt gibt es auch
kein vélkerrechtliches ,,Quellenprinzip“ oder ,,materielles Territorial-
prinzip“, das es verbieten wiirde, Rechtsfolgen des innerstaatlichen Rechts
auch an von Steuerinlindern verwirklichte auslindische Sachverhalte, zB
durch Besteuerung auslindischer Einkiinfte, anzukniipfen (Lehner in V/L°
Grundl Rz 11f). Staaten diirfen nach der Judikatur des VwGH lediglich
Sachverhalte, zu denen sie keinerlei personliche oder sachliche Beziehung
aufweisen, nach den allgemeinen Regeln des Volkerrechts nicht besteuern
(VWGH 3.6.1993, 92/16/0174, OStZB 1994, 263; s a VWGH 24.3.1994, 94/16/
0026, OStZB 1995, 119). Das allgemeine Volkerrecht enthalt insb auch kein
generelles Verbot der juristischen Doppelbesteuerung (BFH 14.2.1975,
VIR 210/72, BFHE 115, 319, BStBl 1975 II 497). Es setzt dem Steuerrecht
aber durchaus Grenzen fiir die hoheitliche Durchsetzung von Besteue-
rungsanspriichen im Ausland. So hat bereits die grundlegende Lotus-Ent-
scheidung des Internationalen Gerichtshofs (IGH) klargestellt, dass ein Staat
nach allgemeinem V6lkerrecht grundsétzlich nicht verpflichtet ist, in seinem
Hoheitsbereich die Vornahme oder Vollstreckung von Hoheitsakten eines
anderen Staates durch dessen Organe zu dulden oder dafiir - im Wege der
Rechtshilfe — seine Hand zu reichen (StIGH 7.9.1927, The Case of the S. S.
»Lotus®, PCIJ Series A, No 10 (1927) 18 f; s nachfolgend zB die Entscheidung
des IGH im Korfu-Kanal-Fall, IC] Reports 1949, 35; weiters BVerfG
22.3.1983, 2 BVR 457/78, BVerfGE 63, 343). Allerdings verbietet das Volker-
recht eine solche Duldung oder Mithilfe auch nicht; in der Tat bestehen eine
Reihe internationaler Instrumente zur grenziiberschreitenden Amts- und
Vollstreckungshilfe (zB Art 26, 27).

3 Die Vermeidung einer solchen juristischen Doppelbesteuerung ist typi-
scher Gegenstand von Doppelbesteuerungsabkommen (DBA). Der VIGH
umschreibt daher die Bedeutung und Funktionsweise von Doppelbesteue-
rungsabkommen folgendermaflen (VfGH 23.6.2014, SV 2/2013-14, V{Slg
19.889/2014):

»Doppelbesteuerungsabkommen sind - idR bilaterale - vélkerrechtliche Ver-
trage, in denen die Vertragspartner innerhalb des personlichen und des sach-
lichen Anwendungsbereichs des Abkommens die Verteilung der Besteue-
rungsrechte zwischen den Vertragstaaten mit dem Ziel der Vermeidung der
Doppelbesteuerung regeln. Zu den zentralen Bestimmungen jedes Doppelbe-
steuerungsabkommens zahlen Regelungen, welche die Zuteilung der Besteu-
erungsrechte festlegen (Verteilungsnormen). Diese bestimmen fiir die jewei-
ligen im Abkommen angefithrten Einkiinfte, ob der jeweilige Vertragstaat
volkerrechtlich berechtigt ist, einen innerstaatlich bestehenden Besteue-
rungsanspruch durchzusetzen, oder ob er nach diesem Vertrag verpflichtet
ist, auf den innerstaatlich bestehenden Anspruch zu verzichten. [...] Fiir jene
Fille, in denen ein Doppelbesteuerungsabkommen in einer Verteilungsnorm
dem Quellenstaat ein Besteuerungsrecht einrdumt, bestimmen die Metho-
denartikel eines Doppelbesteuerungsabkommens, nach welcher Methode die
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